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INTRODUCTION

Purpose. This document responds to the Commission’s recent establishment, in
Order No. 1309, of a rulemaking docket for comments on potential ways to improve and

expedite the handling of “N-cases” consistent with due process.*
Il. ORDER NO. 1309's CONTEXT AND APPROACH

Context. An “N-case” involves a Postal Service request for an advisory opinion
on a nationwide (or substantially nationwide) change in service. This type of case was
initially authorized in section 3661(b) of the Postal Reorganization Act of 1970 (PRA). It
was retained as part of the revised regulatory framework in the Postal Accountability
and Enhancement Act (PAEA) of 2006.

! See Order No. 1309, Advance Notice of Proposed Rulemaking on Modern Rules of Procedure
for Nature of Service Cases under 39 U.S.C. 3661, April 10, 2012 (Advance Notice). The Advance
Notice appears at 77 FR 23177 (April 18, 2012).



Order No. 1309 makes clear that consideration of revisions that would foster
issuance of timely and relevant advisory opinions does not arise in a vacuum. Instead,
the Commission affirmatively notes that the three PAEA-era N-cases completed to date
have required 5 months (for Docket No. N2011-1), 8 months (for Docket No. N2009-1)
and 12 months (for Docket No. N2010-1). Id. at 3. It acknowledges that the Postal
Service has expressed a need for a more expeditious hearing process, especially in
light of its financial difficulties. Id. It refers to limited hearings at the Nuclear Regulatory
Commission (NRC) for licensing purposes, citing a decision in Citizens’ Awareness
Network v. U.S. It also observes that a legislative proposal pending as of issuance of
Order No. 1309 would impose a deadline of 90 days for issuance of advisory opinions,
based on the date of the request was filed. Id. (referencing section 206 of S.1010, 112"
Congress).

The “hard” deadline in the referenced legislation stands in contrast to the
Commission’s support, in its September 22, 2011 Section 701 Report, for retention of
an open-ended period for consideration, subject to the Postal Service’s ability to request
expedited processing for a time-sensitive matter. Section 701 Report at 84. The Postal
Service’s response to the Commission’s suggestion expresses a preference for the
approach in the S. 1010. Id., United States Postal Service Response to Commission’s
Draft Section 701 Report at 22.

“Advance” notice. The history of N-cases since Reorganization has been

shaped, to different degrees, by several factors, including:
(1) the definition of what constitutes a “nationwide or substantially
nationwide change in service;”

(2) the assumption that the APA requires trial-type hearings; and

(3) the existence, in Commission rules, of a deadline for a Postal Service
request, but the absence of a deadline for issuance of a Commission
decision, coupled with varying ranges of time for completion of a case.

The second and third factors also shape this rulemaking.



Format. The Commission’s request for comments takes the form of an Advance
Notice of Proposed Rulemaking. In keeping with its conventional approach to this type
of notice, the Commission does not present any specific revisions to the rules of
practice governing N cases. Instead, it presents some background information and

poses the following questions as a springboard for suggestions from commenters on:

= whether changes to current N-case procedures and regulations are
warranted,;
» if so, what those changes should be; and

= other relevant subjects.

Order No. 1309 at 1-2.

The Commission further encourages those who discuss new approaches to
address “what procedural safeguards must be preserved to assure that meaningful
public participation and the Commission’s decisions are helpful to the Postal Service’s

decisionmaking process ... .” Id. at 7.

Scope of comments. To assist in the development of the rulemaking record, this
submission discusses the interests of the general public in N-cases. In brief, with
respect to these interests, the advice that emerges from an N-case proceeding may be
of limited utility if the Postal Service does not receive the opinion in a timely fashion.
Thus, exploring ways to expedite the process is appropriate. At the same time, N-
cases, by their very nature, have always posed significant hurdles to individuals, small
interest groups, associations and others who wish to participate “in a meaningful way.”
Thus, accelerating N-cases might pose the potential for exacerbating the situation,
given the impact on factors such as the time an association may need to obtain

approval to participate; the need to balance an interest in participation with other



priorities; concern about funding, including how participation might impact the balance
sheet if expenditures are concentrated in a relatively short period; and obtaining
gualified assistance.

On the other hand, some individuals, businesses, and groups or associations
might find that a shorter process and/or new practices would be acceptable, especially if
the revised process allowed them access to data and information at the heart of the

proposal without the need for extended discovery requests.

[I. THE INTERESTS OF THE GENERAL PUBLIC IN THIS RULEMAKING

The Commission’s issuance of the Advance Notice serves the interests of the
general public by signaling a willingness to take a fresh look at the N case process,
while affirmatively recognizing that any proposed new procedures may require
procedural safeguards “to assure meaningful public participation and the Commission’s
decisions are helpful to the Postal Service ... .” Order No. 1309 at 7. More specifically,
the interests of the general public in this rulemaking lie in balancing stakeholders’
interests in N-cases so that agency rules and related internal practices foster
development of a sound record in ways that allow the Commission to provide the Postal
Service with expert advice as close as practicable to the intended implementation date

of the proposed service change. In this formulation:

= “stakeholders” include not only the Postal Service, the Commission, and
the general public, but affected mailers and the Congress;

» a “sound record” entails both accuracy and adequacy, but not perfection
or exhaustion of all possible avenues of inquiry;

= “rules” cover both Subpart A and Subpart D, but the ability to adopt
changes that would significantly expedite N-case processing turns on
what is required under (1) section 3661's reference to “a hearing on the
record under 556 and 557" or (2) what may be required or allowed under
new legislation.



» “related internal practices” means things such as revisiting budget
priorities, on a short- or long-term basis (if allocation of agency resources
is found to materially affects the Commission’s ability to process a case)
or refining the post-hearing internal review process (if such refinements
would facilitate expedited issuance of advisory opinions).

» “as close as practicable” to the implementation date means issuance of an
advisory opinion that is sufficiently timely and contemporaneous to allow
the Postal Service an opportunity to consider the proffered advice and
make adjustments, if appropriate.

IV.  The Logic of the Commission’s Original Implementing Rules

The original N case rules were part of an initial “agency start-up package.” In
considering whether changes to N-case rules should be made, it is useful to consider
how they were developed. Review of early dockets shows that shortly after its
inception, the Commission issued rules of practice to address its major statutory
responsibilities under the Postal Reorganization Act of 1970 (PRA). That effort —
Docket No. RM71-1 — included a special set of five provisions for N case proceedings.
These provisions were designated as 88 3001.71 through 3001.75 and collectively
organized as Subpart D of 39 CFR Part 3001.

The preamble to the original rule indicates that issuance of the Part 3001
regulations was spurred by a sense of urgency about postal finances and the

expectation that the Postal Service would soon be filing the first omnibus rate case:

The Postal Reorganization Act, as well as the legislative history

and matters developed in pertinent hearings before committees

of the House and Senate, including presentations to the Congress

by the Postal Service concerning revenue objectives and imminent
proposals for postal rate increases, point to the urgency of the immediate
promulgation of Part 3001.

36 FR 396 (January 12, 1971).



This may account for why Subpart D and the other components of Part 3001
were collectively issued as a final rule, effective upon publication, with minimal
discussion and explanation.? It is relatively easy to see, however, that Subpart D was
tailored to anticipated N case needs but, by design, was never intended to serve as a
stand-alone apparatus for handling an advisory opinion request. Four of the five
provisions were relatively spare, consisting of only one paragraph. The exception —
rule 74 — consisted of several paragraphs dealing addressing the contents of requests
for advisory opinions. Instead, rule 71 incorporated by reference the much more
extensive rules of general applicability in Subpart A, including the “Definitions” section.®
Notably, one of the entries is for a “Hearing,” which was defined as follows in section
3001.5(j): “Hearing’ means a hearing under sections 556 and 557 of title 5, United
States Code (80 Stat. 386), as provided by sections 3624,3661, and 3662 of the Act.

Another entry of interest is the definition of “Record” in rule 3001.5, which
provides: "Record’ means the transcript of testimony and exhibits, together with all
papers and requests filed in the proceeding, which constitutes the exclusive record for
decision. This definition points to the assumption that “testimony,” one of the hallmarks
of a trial-type proceeding, would be filed and will be part of the record in an N-case.

In addition, rules 72 and 75 referenced one or more specific Subpart A rules.

The following table summarizes the inter-relationship between Subparts A and D.

? To facilitate access to this document, a pdf version of 36 FR 396 (January 12, 2012) is attached. Markings
are as found in the original.

* The Commission also employed the incorporation by reference drafting technique for three of
the four other case-specific subparts adopted in Docket No. RM71-1. See § 3001.51 (rate and fee cases);
§3001.61 (mail classification); and 3001.81 (formal rate and service complaints). The rulemaking
provision (Section 3001.41) did not reference Subpart A, ostensibly because hearings are not a feature of
rulemakings.



Table 1
Subpart D—

Rules Applicable to
Requests for Changes in the Nature of Postal Services

(Docket No. RM71-1)

Section Caption Subpart A | Referenced Presumptive Reason
Reference? Provision for Reference
3001.71 | Applicability Yes Subpart A Drafting technique to avoid
(inits repetition
entirety)
3001.72 | Filing of formal Yes 3001.9 Commission’s address for
requests filing, etc.
3001.10 Form and number of copies
3001.11 Contents of documents,
including “post office
address” for service
3001.74 Contents of formal Postal
Service advisory opinion
requests
3001.73 | Filing of prepared No N.A. N.A.
direct evidence
3001.74 | Contents of formal No N.A. N.A.
requests
3001.75 | Service by the Yes 3001.12 Detalils of service of
Postal Service
documents

In terms of deadlines, rule 72 gave expression to the statute’s reference to filing

a request for an advisory opinion a “reasonable” time before the expected

implementation date by requiring the submission to be made “not less than 90 days in

advance” of the proposed effective date. It did not include a corollary requirement for

issuance of a Commission decision within a time certain. However, given Subpart D’s

incorporation of Subpart A, this does not mean that N-cases could be conducted without

any concern for time, as they were subject to rule 30’s requirement that presiding

officers: “. .. direct the order of presentation of evidence and issue such other




procedural orders as may be necessary to assure the orderly and expeditious
conclusion of the hearing.” (Emphasis supplied.) So, despite the absence of a
deadline for a decision, the original rules reflected an appreciation of the need for
expedition, and the expectation that Commission proceedings, including N cases, would
be guided by this principle.

Subpart D was later revised in relatively minor ways to mirror across-the-board
changes in matters such as limited participation, service practices, and Federal Register
publication requirements.* None of these fundamentally changed the approach to N-

case proceedings or to expedite them in any significant sense.

V. THE ROLE OF THE ADMINISTRATIVE PROCEDURE ACT (APA)

What goes unstated in the preamble is that Part 3001’s organization reflects an
assumption that the wording of section 3661(b) requires N-cases to be conducted as
trial-type proceedings. Specifically, section 3661(c) establishes the following

precondition to Commission action on a request for an advisory opinion:

The Commission shall not issue its opinion on any proposal until an
opportunity for hearing on the record under sections 556 and 557 of
title 5 has been accorded to the Postal Service, users of the mail, and an
officer of the Commission of the Commission who shall be required to
represent the interests of the general public.

(Emphasis supplied).

* See, for example, PRC Order Promulgating Amendments to Rules of Practice and Procedure in
Docket No. RM73-2 Limited Participation in Commission Proceedings by Persons Not Parties Docket No.
RM73-2 (issued February 6,1973) and Amendments to In Docket No. RM73-2, General Practice and
Procedural Rules (Excluding Evidentiary and Filing Requirements), dated February 9, 1973 (Federal
Register publication).



The highlighted phrase includes what is widely referred to in legal circles as
“magic words” triggering formal adjudication under the APA, as opposed to simply a
“hearing on the record” — which may be the language the Nuclear Regulatory
Commission operates under for certain licensing procedures — and to the other APA-
sanctioned type of federal agency action, which is “informal” rulemaking. In short, the
Commission’s adherence to trial-type proceedings in N-cases is not because it is “set in
its old PRA ways,” but because the PAEA retained the link to formal adjudication under
the APA. Thus, N-cases have been marked, among other things, by an extensive array
of testimony, exhibits, library references, and written and oral cross-examination.
Further consideration needs to be given to whether the NRC’s limited hearing process is
based on language that simply refers to a “hearing on the record” or to the more
extensive language in section 3661(c).

Many regard the opportunity for cross-examination under formal adjudication as
“the gold standard” for getting to the heart of an issue, but this practice also contributes
to the cost, complexity, and length of proceedings. In addition, in terms of the initial
filing, the longstanding approach allows the Postal Service to place a large amount of
documentation before the Commission, and then requires others to marshal resources
to ferret out critical details contained in spreadsheets, testimony and other documents.
This adds to the time needed to understand the ramifications of a proposal and to the
time for completion.

A filing in an early N-case provides this useful perspective on the ultimate

objective of any N-case review:

The essential thrust of 8 3661 is that, in making decisions which

affect the nature and character of the services provided to the

general public, postal management must set forth on a public record

the reasons behind any such change and the justification for it. Interested
parties must have an opportunity to participate in that record, upon which
this Commission will base its advisory opinion. Section 361 is, in effect,

a “sunlight” provision equiring the Postal Service to be open and forthright
when it makes significant changes in the nature of postal services, even
though those changes are for management to suggest and to implement.
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Memorandum of United Parcel Service on Questions Presented in Commission Order
No. 62, and on Meaning of 39 U.S.C. 8§ 3661 (July 14, 1975) in Docket No. N75-1,
Response to PRC Order No. 62.

Update on S. 1010 and other related legislation.. As of June 15, 2012, a search
on THOMAS, the Library of Congress’s legislative web site, indicates there has been no
post-hearing action on S. 1010. Nor has there been action on another bill, H.R. 2967,
since its referral to subcommittee following introduction. This bill includes section 306,

captioned “Expedited Consideration of Service Changes by PRC.” It provides:

Section 3661 is amended--
(1) by redesignating subsection (c) as subsection (d); and
(2) by inserting after subsection (b) the following:

“(c) If the Postal Service seeks expedited processing for time-sensitive
advisory opinions, it shall state such request in its proposal filed under
subsection (b) and the Commission, to the extent practical and in
accordance with subsection (d), shall comply with the request for
expedited consideration.'

However, the Senate has passed S. 1789, which includes a provision captioned
“Time Limits for Consideration of Service Changes.” This provision includes language
affecting both the length of the N-case process and how soon the Postal Service can
take action on a proposed nationwide change. Of interest with respect to expedition on
the Commission’s part is language providing that upon receipt of an advisory opinion
request, the Commission shall provide the opinion not later than 90 days after the date
of receipt of the proposal or a date that the Commission and Postal Service may, not

later than 1 week after receipt, determine jointly.
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VI. CONCLUSION

With respect to the questions the Commission posed in Order No. 1309, the
answer is “Yes” as to whether some changes in its current rules N-case rules and
practices are warranted. As to what the changes should be, the answer depends on
what “a hearing on the record under APA 88 556 and 557" requires and whether a
legislative change removing or altering that phrase is adopted. Absent a legislative
change, a closer look is needed at the precise language that led to the Citizens
Awareness decision before that case can be considered a precedent for limited
hearings.

If N-case proceedings continue to be conducted under the longstanding belief
that “a hearing on the record under APA 88 556 and 557” demands a full array of trial-
type proceedings in N cases, then “expediting” changes would likely be limited to new or
revised case management techniques. Some conforming changes to certain Subpart A
requirements might be needed or the Commission could consider establishing a more
self-contained Subpart D. On the other hand, if legislation is enacted changing the
hearing standard, a much broader range of more fundamental changes can be
considered.

Under any scenario, there are significant implications for the interests of the
general public. These could be served, in general terms, by keeping the “sunlight” the
objective in mind, and using this objective to guide development of a sound record.

Early access to all essential supporting documentation would be essential.
Respectfully submitted,

Patricia A. Gallagher

Public Representative in Docket No. RM2012-4

901 New York Ave NW Suite 200

202-789-6824
pat.gallagher@prc.gov
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Title 39—POSTAL SERVICE

Chapter lll—Postal Rate Commission

PART 3001—RULES OF PRACTICE
AND PROCEDURE

The Postal Rate Commission promul-
gates this Part 3001 as the Postal Rate
Commission’s rules of practice and pro-
cedure governing the conduct of pro-
ceedings before the Commission in
matters concerning rates of postage, fees
for postal services, mail classification
schedules and changes in such schedules,
changes in the nature of postal services
generally affecting service on a nation-
wide or substantially nationwide basis,
complaints as to rates and services of
such nature.

The Postal Reorganization Act, as
well as the legislative history and mat-
ters developed in pertinent hearings
before committees of the House and
Senate, including presentations to the
Congress by the Postal Seryice concern-
ing revenue objectives and imminent
proposals for postal rate increases, poink
to the wurgency of the immediate
promulgation of Part 3001.

Notice and public procedure” are not
required by the Administrative Pro-
cedure Act as to rules of agency organi-
zation, procedure or practices, Further-
more, as to the rules here promulgated
the Commission for good cause finds that
netice and public procedure are imprac-
ticable, unnecessary, and contrary to the
public interest.

This Part 3001 shall become effective
upon its publication in the FEDERAL
" REGISTER.

Interested persons may submit writ-
ten comments concerning these rules to
he Postal Rate Commission, Washing-
ton, D.C. 20268.

By order of the Postal Rate Comimis-
sion,
WiLLiAM J., CROWLEY,
Chairman.

Subpart A—Rules of General Applicability

Sec.

3001.1
3001.3
3001.4
3001.5
3001.6
3001.7
3001.8

The Commission and its offices.

Scope of rules.

Method of clting rules,

Definlitions.

Appearances.

Ex parte communlications.

No participation by investigative or
prosecuting officers.

Filing of documents.

Form and number of copies of docu-
ments. h

General contents of documents.

Service of documents.

Docket and hearing calendar.

Consolidation and separation of
proceedings.

Computation of time.

Continuances and extensions of
time,

Notice of proceeding.

Nature of proceedings.

Notice of prehearlng conference or
hearing.

Formal interventions.

Motions to the Commission,

Requests for walver,

Presiding officers.

3001.9
3001.10

3001.11
3001.12
3001.13
3001.14

3001.16
3001.16

3001.17
3001.18
3001.19

3001.20
.3001.21
3001.22
3001.23

*3001.64

RULES AND REGULATIONS

Sec. :
8001.24 Prehearing conferences.

3001.25 Interrogatories for purpose of dis-
covery. -

3001.26 - Requests for production of docu-
ments or things for purpose of
discovery.

3001.27 Requests for admissions for purpose
of discovery.

3001,28 Failure to comply with orders for
discovery.

3001.29 Settlement conferences.

3001.30 Hearings.

3001.31 Evidence.

3001.32 Appeals from rulings of the presid-
ing officer.

3001.33 Depositions.

3001.34 DBriefs.

3001.35 Proposed findings and conclusions,

3001.36 Oral argument before the presiding
or other designated officer.

3001.37 Oral argument before the Commis-

: sion.

3001.38 Omission of intermediate decisions.

3001.39 Intermediate decislons.

3001.40 Exceptions to Intermediate decl-
sions,

3001.41 Rulemaking proceedings.

3001.42 Public information and requests.

Subpart B—Rules Applicable fo Requests for
Changes in Rates or Fees

Applicability.

Filing of formal requests.

Filing of prepared direct evidence.
3001.64 Contents of formal requests,
3001.65 Service.by the Postal Service.

Subpart C—Rules Applicable to Requests for Es-
tablishing or Changing the Mail Classification
Schedule

3001.61 Applicablility.

3001.62 Filing of formal requests.

3001.63 Flling of prepared direct evidence.

Contents of formal requests,

Service by the Postal Service,

3001.51
3001.52
3001.53

3001.65

Subpart D—Rules Applicable to Requesis for
Changes in the Nature of Postal Services

3001.71 Applicability.

3001.72 Filing of formal réquests.

3001.73 Filing of prepared direct testimony.
3001.74 Contents of formal requests.

300178 Service by the Postal Service.

Subpart E—Rules Applicable to Rate and Service
Complaints

Applicability.

Scope and nature of complaints.
Contents of complaints.
Answers by the Postal Service.
Informal procedures. .
Proceedings on the record.
Commission determinations.

3001.81
3001.82
3001.83
3001.84
3001.85
3001.86
3001.87

AUTHORITY: The provisions of this Part
3001 issued under sec. 3603, 84 Stat. 769, 39
U.S.C. 3603.

Subpart A—Rules of General
Applicability
§ 3001.1 The Commission and its offices.

(a) The Commission. The Postal Rate
Commission is an independent establish-
ment of the Executive Branch of the
U.S. Government created by the Act. The
Commission consists of five Commission-
ers appointed by the President one of
whom is designated as Chairman by the
President, Three members of the Com-
mission constitute a gquorum for the
transaction of business, but all final acts
of the Commission shall be by a vote of
an absolute majority of the Commis-
sioners.
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(b) The Chairman. The Chairman has
the administrative responsibility for as-
signing the business of the Commission
to the other Commissioners and to the
officers and employees of the Commis-
sion. He has the administrative duty to
preside at the meetings and sessions of
the Commission and to represent the
Commission in matters specified by
statute or executive order or as the Com-
mission directs. The Commission will, in
case of a vacancy in the office of the
Chairman of the Commission, or in the
absence or inability of the Chairman te
serve, designate one of its members Act-
ing Chairman to serve during the period
of vacancy, absence or inability.

(¢) The Secretary. The Secretary shall
have custody of the Commission’s seal,
the minutes of all action taken by the
Commission, its rules and regulations, its
administrative and other orders, and rec-
ords. All orders and other actions of the
Commission shall be authenticated or
signed by the Secretary or any such
other person as may be authorized by the
Cominission.

(d) The Staff. The Staff consists of
such accounting, economiec, engineering,
legal, and rate experts, and such other
employees as the Commission, from time
to time, shall find necessary.

(e) Offices. The offices of the Com-
mission are In Washington, D.C. All
communications to the Commission
should be addressed to: Postal Rate
Comumission, Washington, DC 20268.

(f) Hours. The offices of the Commis-
sion will be open from 8:45 a.m. to 5:15
p.m. of each day except Saturdays, Sun-
days, and holidays, unless otherwise
directed by Executive order or officially
declared, with appropriate notice.

§ 3001.3 Scope of rules.

The rules of practice in this part are
applicable to proceedings before the
Postal Rate Commission under the Act,
including those which involve a hearing
on the record before the Commission or
its designated presiding officer. They do
not preclude the informal disposition of
any matters coming hefore the Commis-
sion not required by statute to be deter-
mined upon notice and hearing.

§ 3001.4 Mecthod of citing rules.

This part shall be referred to as the
“rules of practice.” Each section, para-
graph, or subparagraph shall include
only the numbers and letters to the right
of the decimal point. For example,
<3001.24 Prehearing conferences” shall
be referred to as ‘“section 24.”

§ 3001.5 Definitions.

(a) “Act” means the Postal Reorgani-
zation Act (84 Stat. 719, Title 39, United
States Code). :

(b) “Postal Service” means the US.
Postal Service established by the Act.

(¢) “Commission’” or “Commissioner”
means, respectively, the Postal Rate
Commission established by the Act or &
member thereof.

(d) “Secretary” means the Secretary
or the Acting Secretary of the Commis-
sion,

12, 1971

In



() “Presiding officer” means the
Chalrman of the Commission in proceed-
ings conducted by the Commission en
banc or the Commissioner or hearing ex-
aminer of the Commission designated to
breside at hearings or conferences,

(f) “Person” means an individual, a
parthership, corporation, trust, unincor-
porated association, or governmental
agency,

(g) “Party” means the Postal Service,
4 complainant, or a person who has been
permitied to intervene in a broceeding
before the Commission,

(h) “Participant’” means any party
and fthe officer of the Commission who
is designated to represent the interests
of the general public.

() “Complainant” means a person or
interested party who as permitted by
section 3662 of the Act files a complaint
With the Commission in the form and
manner hereinafter preseribed.

(i) “Hearing” means a hearing under
sections 556 and 557 of title 5, United
States Code (80 Stat. 386), as provided
by sections 3624, 3661, and 3662 of the
Act, :

(k) “Record” means the transeript of
testimony and exhibits, together with all
bapers and requests filed in the proceed-
ing, which constitutes the exclusive
record for decision.

(1) “Effective date” of an order or
notice issued py the Commission or an
officer thereof means the date of issuance
unless otherwise specifically provided.

§ 3001.6 Appearances. !

(a) By whom. An individual may ap-
pear in his own behalf; a member of a
partnership may represent the partner-
ship; and an officer may represent a cor-
poration, trust, unincorporated associa-
tion, or governmental agency. A person
may be represented in a proceeding by
an attorney at law admitted to practice
and in good standing before the Supreme
Court of the United States, the highest
court of any State or Territory of the
United States or the District of Colum-
bia, or the Court of Appeals or the Dis~
trict Court for the District of Columbia,

(b) Authority to act. When an officer
of any party or an attorney acting in a
representative capacity appears in per-
son or signs a paper filed with the Com-
mission, his personal appearance or sig-
nature ghall constitute a representation
to the Commission that he is authorized
to represent the particular party in
whose behalf he acts, Any person appear-
ing before or transacting business with
the Commission in a representative ca-
pacity may be required by the Commis-
sion or the presiding officer to file evi-
dence of his authority to act in such
capacity.

(¢c) Designation for service. A person
intending to appear before the Commis-
sion or its presiding officer in a repre-
sentative eapacity for a party in a pro-
ceeding shall file with the Commission
a notice of appearance in the form pre-
scribed by the Secrefary unless the per-
son is named in an initial filing of the
party whom he represents as a person
to whom communications from the Com-
mission in regard to the filing are to be

RULES AND REGULATIONS

addressed. Failure to file a notice re-
quired by this paragraph shall constitute
a walver of the right to service of
documents.

(d) Standards of conduct. Individuals
practicing before the Commission shall
conform to the standards of ethical con-
duct required of practitioners in the
courts of the United States,

(e) Disqualification and suspension.
After hearing, the Commission may dis-
qualify and deny, temporarily or perma-
nently, the privilege of appearing and
practicing before it in any way to any
individual who is found not to possess
the reguisite cualifications, or to have
engaged in unethical or improper pro-
fessional conduct. Contumacious conduct
at any hearing before the Commission or
its presiding officer shall be ground for
exclusion of any individual from such
hearing and for summary suspension for
the duration of the hearing by the Com-
mission or the presiding officer.,

(1) Disqualification of former meni-
bers and employees—(1) Permanent. No
former Commissioner or employee, in-
cluding a special Commission employee,
shall act as agent or attorney before the
Commission for anyone other than the
United States in connection with any
broceeding, application, request for a
ruling or other determination, contract,
claim, controversy, charge, accusation,
or other particular matter involving a
specific party or parties in which the
United States is a party or has a direct
and substantial interest and in which he
participated personally and substantially
through decision, approval, disapproval,
recommendation, rendering of advice,
investigation, or otherwise as a Com-
missioner or employee,

(2) Temporary. Within 1 year affer
termination of employment with the
Commiission, no former Commissioner
or employee, including a special Com-
mission employee, shall appear person-
ally before the Commission on behalf
of any person other than the United
States in any Commission Pproceeding or
matter in which the United States 1s a
party or has a direct and substantial
interest and which was under his official
responsibility at any time within 1 year
preceding termination of such Tespon-
sibility, The term “official responsibility”
means the direct administrative or oper-
ating authority, whether intermediate
or final, and either exercisable alone or
with others, and either personally or
through subordinates, to approve, disap-
prgive. or otherwise direct Government
action,

§ 3001.7 Ex parte communications.

(a) Prohibition. To avoid the Dossibil-
ty or appearance of Impropriety or of
prejudice fo the public interest and per-
sons involved In proceedings pending bhe-
fore the Commission, no person who is
a party to any on-the-record Proceeding
or his counsel, agent, or other person
acting on his behalf, nor any interceder,
shall volunteer or submit to any mem-
ber of the Commission or member of his
personal staff, to the bresiding officer,
or to any employee participating in the
decision in such proceeding, any ex parte
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off-the-record communication regarding
any matter at Issue in the on-the-record
Dbroceeding, except as authorized by law;
and no Commissioner, member of his
personal staff, presiding officer, or em-
ployee participating in the decision in
such proceeding, shall request or enter-
Lain any such communication. For the
burposes of this section, the term “on-
the-record proceeding” means a proceed-
ing noticed pursuant to § 3001.17. The
prohibitions of this paragraph shall ap-
ply from the date of issuance of such
notice.

(b) Placement in public file. All writ-
ten ex parte communications prohibited
by paragraph (a) of this section shall
be delivered to the Secretary of the Com-
mission for placement in a public file
associated with the case but separate
from the record material upon which the
Commission may rely in reaching its
decision. - :

(c) Offer of communications. A Com-
missioner, member of his immediate staff,
presiding officer or employee participat-

ing in the decision in any on-the-record

proceeding who receives an offer of any
communication concerning any matter

at issue in such proceeding shall decline

to listen to such communication and ex-
plain that the matter is pending for de-
termination. If unsuecessful in prevent-

ing such communication, the recipient

thereof shall advise the communicator
that he will not consider the communi-
cation and shall promptly and fully in-

form the Commission in ‘writing of the

substance of and the circumstances at-
tending the communication, so that the
Commission will be able to take appro-
priate action. Such written report shall
be included in the file maintained by
the Secretary pursuant to paragraph (b)
of this section,

(d) Opportunity to rebut, Requests for
an opportunity to rebut, on the record,
any facts or contentions contained in an
€x parte communication which the Sec-
retary has associated with the record
may be filed in writing with the Com-
mission. The Commission will grant
such requests only where it determines
that the dictates of fairness 80 require.
Generally, in lieu of actually receiving re-
buttal material, the Commission will di-
rect that the alleged factual assertion
and the proposed rebuttal be disregarded
in arriving at a decision.

§3001.8 No participation by investiga-
live or prosecuting officers,

In any proceeding noticed pursuant to
§ 3001.17, no officer, employee or agent
of the Commission who appears in the
hearing in & proceeding before the Com-
mission as an attorney or witness or
who actively participates in the prepara-
tion of evidence or argument presented
by such persons, shall participate or ad-
vise as to the intermediate decision or
Commission decision in that Pproceeding
except as a witness or counsel in publie
proceedings.

§ 30019 Filing of documents.

(2) Filing with the Commission, The
filing of any written document required
by these rules or any applicable statute,
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rule, regulation or order of the Com-
mission, or by direction of the presiding
officer shall be made by filing with the
Office of the Secretary, Postal Rate Com-
mission, Washington, DC 20268, during
normal business hours on a date no later
than that specified for such filing. Doc-
uments received after the close of normal
business hours or on a Saturday, Sun-
day, or holiday, shall be deemed to he
filed on the next regular business day,
(b) Acceptance for filing. Only such
documents as conform fto the require-
ments of this part and any other appli-
cable rule, regulation or order of the
Commission shall be accepted for filing,
Unacceptable filings will be rejected by
the Seeretary and will not be included
in the file in the proceeding involved,
The Secretary shall notify the sender of
any unacceptable document and all par-
ties to the proceeding in which such doc-
ument was tendered that such document
was rejected. Acceptance for filing shall
not waive any failure to comply with
the rules, and such failure may be cause
Tor subsequently striking all or any part
of any document,
§3001.10 Form and number of copies
of documents,

(8) Typewritten, If not printed, docu-
ments filed with the Commission shall
be typewritten on paper of letter size, 8
to 815 inches wide by 10%% to 11 inches
long, with left-handed margin not less
than 1% inches wide and other margins
not less than 1 inch, except that tables,
charts or special documents attached
thereto may be larger if required, pro-
vided that they are folded to the size
of the document to which they are at-
tached. (The impression shall be on only
one side of the paper unless there are
more than 10 pages)The fext shall be
double-spaeed excent that footnotes and
quotations of more than a few lines may
be single spaced. Type not smaller than
elite shall be used, If the document is
bound, it shall be bound on the left
side, Copies of documents for filing and
service may be reproduced by any dupli-

cating process that produces clear and_

legible copies,

(b) Printed. Printed documents filed
with the Commission shall, insofar as
practicable, not be less than 10-point
type adequately leaded, on wunglazed
paper cuf or folded to a size of 8 to 815
inches wide and 10% to 11 inches long,
with inside margin not less than 1 inch
wide, and with double-leaded text and
single-leaded, indented quotations,

(c) Number of copies. Except for cor-
respondence or as otherwise-may be re-
quired by the Commission, the Secretary,
or the presiding officer in any proceeding,

X 1 2

of each document required or permitted
to be filed under this part shall be filed
with the Secretary, The copies need not
be signed but shall show the full name of
the person signing the original document

and the certificate of service attached

thereto.
§ 3001.11 General contents of docu-
ments.

(a) Caption and title, The caption of
& document filed with the Commission in
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any proceeding shall clearly show the
docket designation and title of the pro-
ceeding before the Commission. The title
of such document shall show the name
of the person in whose behalf the filing
is made and a brief description of the
document or the nature of the relief
sought therein (i.e., motion for exten-
sion, brief on exceptions, complaint, peti-
tion to intervene, answer to complaint).
If the document is filed on bebalf of more
than one person, a single name only
need be included in the title,

(b) Designation of person to receive
service. The first page of the initial docu-
ment filed by any person in any proceed-
ing shall state the name and full post
office address of the person or persons
Wwho may be served with any documents
relating to the proceeding,

(c) Contents. In the event there is no
rule, regulation or order of the Commis-
sion which specifically preseribes the
contents of any document to be filed,
such ‘document shall contain a proper
identification of the parties concerned

- and a concise but complete statement

of the relief sought and of the facts and
citations of authority and precedent
relied upon.

td) Improper wmalter. Defamatory,
scurrilous, or unethical matter shall not
be included in any document; filed with
the Commission,

(e) Subscription, The original of any
document filed with the Commission
shall be signed in ink by the participant
filing the same or by an authorized of-
ficer, employee, attorney or other repre-
sentative, and all other copies of such
document filed with the Commission and
served on fhe participants in any pro-
ceeding shall be fully conformed thereto,
The signature of any person subscribing
any document filed with the Commission
constitutes a certification that he has
read the document being subseribed and
filed;" that he knows the contents
thereof; that if executed in any repre-
sentative capacity, the document has
been subscribed and executed in the ca-
pacity specified in the document with
full power and authority so to do: that to
the best of his knowledge, information
and belief every statement contained in
the document is true and no such state-
ments are misleading; and that such
document is-not filed for purposes of
delay.

(f) Table of contents. All documents
other than briefs filed with the Commis-
sion consisting of 20 or more pages shall
confain a subject-index of the matter
in such document with page references,

(g) Certificate of service. There shall
be attached to the original of each docu--
ment filed with the Commission a cer-
tificate of service signed in ink showing
service on all participants in a proceed-
ing as prescribed by § 3001.12. All other
copies filed and served shall be fully
~conformed thereto.

§ 3001.12 Service of documents.

(a) Service by the Commission. No-
tices, orders, and other similar doc-
uments issued by the Commission or
presiding officer shall be served by the
Secretary upon the participants in the
proceeding individually or by such groups
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as may be directed by the Commission
or presiding officer,

(b) Service by the wparties. Eyery
document filed by any person with the
Commission in a proceeding shall he
served by the person filing such document;
upon the participants in the proceeding
individually or by such groups as may
be directed by the Commission or presid-
ing officer,

(¢) Limitation on extent of service, To
avold the imposition of an unreasonable
burden upon participants, the Commis-
sion or the presiding officer may, by ap-
propriate order, limit service to service
upon participants intending to actively
participate in the hearing, or upon a per-
son or persons designated for properly
representative groups, or by requiring
the making of documents available for
convenient public inspection, or by any
combination of such methods.

(d) Service list. The Secretary shall
maintain a current service list in each
proceeding which shall include the par-
ticipants in that proceeding and the per-
son or persons designated for service of
documents by each party with the ad-
dress designated in the parby’s initial
pleading in such proceeding or a notice
of appearance as provided in §3001.6(c);
brovided, however, the Secretary 'is not
required to include on such lst more
than two designated representatives for
any party to the proceeding. The service
list shall show the participants actively
participating in the hearing and rep-
resentative groups established pursuant
to paragraph (c) of this section., Service
on the persons, active participants or
groups on the Secretary’s service list in
any proceeding, as direeted by the Com-
mission or hearing officer, shall be
deemed service in compliance with the
requirements of this section,

(e) Method of service, Service may be
made by first class mail or personal de-
livery to the address shown for the per-
sons designated on the Secretary’s sery-
ice list, Service upon the Postal Service
shall be made by delivering or mailing
the same to the Office of the Assistant
General Counsel, Postal Rates and Mail
Classifications Divisions, US. Posial
Service, Washington, DC 20260,

(£) Date of service. Whenever service
is made by mail, the date of mailing shall
be the date of service. Whenever service
is made by personal delivery, the date
of such delivery shall be {he date of
service.

(&) Form of certificate of service. The
certificate of service shall show the name
of the participant or his counsel making
service, the date and place of service, and
include the statement that “T hereby
certify that I have this day served the
foregoing document upon all participants
of record in this proceeding in accord-
ance with section 12 of the rules of
bractice,”

§3001.13 Docket and hearing calendar,

The Secretary shall maintain a docket
of all proceedings, and each Proceeding
as initiated shall be assigned an appro-
priate designation, The Secretary shall
maintain & hearing calendar of all pro-
ceedings which have been set for hearing,
which proceedings shall be heard on the
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date set in the hearing order, except that
the Commission may for cause, with or
without motion, at any time with due
notice to the parties advance or post-
bone the date of hearing, The docket
and hearing calendar shall be available
for public inspection during the office
hours of the Commission, insofar as con-
sistent with the proper discharge of the
Commission’s duties.

§ 3001.14 Consolidation and separation
of proceedings.

The Commission, with or without mo-
tion, may order proceedings involving re-
lated issues or facts to be consolidated
for hearing of any or all matters in is-
sue in such proceedings, The Commis~
sion may sever proceedings which have
been consolidated, or order separate pro-
ceedings on any issue presented, if it ap-
Dbears that separate proceedings will be
more convenient, expeditious, or other-
wise appropriate.

§ 3001.15 Computation of time.

Except as otherwise provided by law,
in computing any period of time pre-
seribed or allowed by this part, or by any
notice, order, rule or regulation of the
Commission or a presiding officer, the
day of the act, event, or default after
which the designated period of time be-
gins to run is not to be included. The
last day of the period so computed is to
be ineluded unless it is a Saturday, Sun-
day, or legal holiday for the Commission,
in which event the period runs until the
end of the next day which is neither a
Saturday, Sunday, or holiday. A part-
day ‘holiday shall be considered as other
days and not as a holiday.

§ 3001.16 Continuances
of time.

Continuances of any proceeding or
hearing and extensions of time for mak-
ing any filing or performing any act re-
quired or allowed to be done within a
specified time or by a specified date may
be granted by the Commission or the pre-
siding officer upon motion for good cause
shown unless the time for performance
or filing is limited by statute. Requests
for extension of time shall be by written
motion timely filed with the Commis-
sion stating the facts on which the ap-
plication rests, except that after a hear-
ing has convened, such requests shall be
made by written or oral motion to the
presiding officer. Requests for continu-
ances or extensions of time may as a
matter of discretion be acted upon with-
out waiting for answers thereto,

§ 3001.17 Notice of proceeding.

(a) When issued. The Commission
shall issue a notice of a proceeding to be
determined on the record with an op-
portunity for any Interested person to
request a hearing whenever':

(1) The Postal Service files & formal
request that the Commission submit
a recommended decision on changes in
postal rates or fees or establishing or
changing the mail classification sched-
ule;

(2) The Commission proposes on its
own initiative to issue a recommended

and exlensions
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deeclsion on changes in the mall classi-
ficatlon schedule;

(3) The Postal Service files a request
with the Commlission to issue an advisory
opinion on a proposed change in the na-
ture of postal services which will gener-
ally affect service on a nationwide or
substantially nationwide basis;

(4) The Commission in the exercise
of its discretion determines that an op-
portunity for hearing should be provided
with regard to a complaint filed pur-
suant to Subpart E of this part; or

(5) The Commission in the exercise
of its discretion determines to institute
any other proceeding under the Act.

(b) Publication and service of motice.
Each notice of proceeding shall be pub-
lished in the FEDERAL REGISTER and served
on the Postal Service, and the comnplain-
ant in a complaint proceeding.

(c) Contents of notice. The notice of
a proceeding shall include the follow-
ing:

(1) The general nature of the proceed-
ing involved in terms of the categories
listed in paragraph (a) of this section;

(2) A reference-to the legal authority
under which the proceeding is to be con-
ducted;

(3) A concise description of proposals
for changes in rates or fees, proposals
for the establishment of or changes in
the mail classification schedule, or pro-
posals for changes in the nature of
postal services or, in the case of a com-
plaint, an identification of the com-
plainant and a concise description of the
subject matter of the complaint;

(4) The date by which petitions for
leave to intervene and requests for hear-
ing must be filed; and

(6) Such other information as the
Commission may desire to include.

§ 3001.18 Nature of proceedings.

(a) Proceedings to be set for hearing.
In any case noticed for a proceeding to
be determined on the record pursuant to
§ 3001.17, the Commission shall hold a
public hearing if a hearing is requested
by any party to the proceeding or if the
Commission in the exercise of its discre-
tion determines that a hearing is in the
public interest. The Commission may
give notice of its determination that a
hearing shall be held in its original no-
tice of the proceeding or in a subsequent
notice issued pursuant to paragraph (b)
of this section and § 3001.19.

(b) Procedure in hearing cases. In
proceedings which are to be set for hear-
ing, the Commission shall’ issue a notice
of hearing or prehearing conference pur-
suant to § 3001.19. After the completion
of the hearing, the Commission or the
presiding officer shall receive such briefs
and hear such oral argument as may be
ordered by the Commission or the pre-
siding officer pursuant to §§ 3001.34 to
3001.37, and the Commission shall then
issue a recommended decislon, advisory
opinion, or public report, as appropriate,
in accordance with the provisions of
§§ 3001.38 to 3001.39.

(c) Procedure in non-hearing cases,
In any case noticed for a proceeding to
be determined on the record in which a
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hearing is not requested by any party or
ordered by the Commission, the Com-
mission or the presiding officer shall issue
a notice of the procedure to be followed
with regard to the filing of briefs and
oral argument, and a recommended de-
cision, advisory opinion, or public report,
as appropriate, shall then be issued pur-
suant to the provisions of §§ 3001.34 to
3001.39. The Commission or bpresiding
officer may, if necessary or desirable, call
procedural conferences by issuance of a
notice pursuant to § 3001.19.

§ 3001.19 Notice of prehearing confer-
ence or hearing. g

In any proceeding noticed for a pro-
ceeding on the record pursuant to
§ 3001.17, the Commission shall give due
notice of any prehearing conference or
hearing in the notice of proceeding by
including therein the time and place of
the conference or hearing or by subse-
quently issuing a notice of prehearing
conference or hearing. Such notice of
prehearing conference or hearing shall
give the title and docket designation of
the proceeding, a reference to the origi-
nal notice of proceeding and the date of
such notice, and the time and place of
the conference or hearing and the desig-
nation of the presiding officer. Similar
notice shall be issued of the time and
place where a hearing will be reconvened
unless announcement was made thereof
by the presiding officer at the adjourn-
ment of an earlier session of the pre-
hearing conference or hearing. Such
notices shall be published in the Fep-
ERAL REGISTER and served on all partici-
pants in the proceeding involved.

§ 3001.20 Formal interventons.

(a) Who may intervene. A petition for
leave to intervene will be entertained in
those cases that are noticed for a pro-
ceeding pursuant to § 3001.17 from any
person claiming an interest of such
nature that his intervention is necessary
or appropriate to the administration of
the Act. -

(b) Contents of petitions. A petition to
intervene shall clearly and concisely set
forth the nature and extent of the peti-
tioner’s interest in the issues to be de-
cided, including the classifications of
postal service utilized by the petitioner
giving rise to his interest in the proceed-
ing, and the position of the petitioner
with regard to the proposed changes in
postal rates, fees, classifications, or serv-
ices, or the subject matter of the com-~
plaint, as described In the notice of the
proceeding. Such petition shaill affirma-
tively state whether-or not the petitioner
requests a hearing or in lieu thereof, a
conference, and whether or nof the peti-
tioner infends to actively participate in
a hearing. Such petition shall also in-
clude on page one thereof the name and
Tull mailing address of the person or
persons who are fo receive service of any
documents relating fo such proceeding.

(e) Form and iime of filing of peti-
tions. Petitions to intervene shall be filed
no later than the date fixed for the filing
of such petitions in any notice or order
with respect to the proceeding issued by
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the Commission or its Secretary, unless
in extraordinary circumstances for good
cause shown, the Commission authorizes
a late filing. Petitlons to intervene shall
conform to the requirements of §§ 3001.9
to 3001.11 and shall be served on the
- Postal Service and the complainant in a
complaint proceeding pursuant to
$3001.12,

(d) Answers. Answers to petitions to
intervene may be filed by any party to a
proceeding or any person who has filed
a petition to intervene therein no later

than 7 days afte i -

(e) Action on pelitions. As soon as
Dracticable after the expiration of the
time for filing answers to petitions to
intervene, the Commission shall rule on
each petition to intervene and shall grant
or deny such intervention or may, if
found to be appropriate, authorize
Iimited participation.

(f) Effect of granting intervention. A
person permitted to intervene shall be a
party to the proceeding, subject, however,
to the right of the Commission or the
presiding officer as specified in § 3001.24
to require two or more interveners hav-
ing substantially like interests and posi-
tions to join together for purposes of
service of documents, presenting evi-
dence, making and arguing motions and
objections, cross-examining witnesses,
filing briefs, and presenting oral argu-
ments to the Commission or presiding
officer. No decision granting intervention
to any person.shall be deemed to con-

- stitute a decision that the intervening
party has such an interest in the pro-
ceeding that he would be aggrieved by
an ultimate decision or order of the
Commission.

§ 3001.21 Mgliens to the Commission.

(a) Scope and contents. An applica-
tidn to the Commissionn for an order or
ruling not otherwise specifically provided
for in this part shall be by motion. Mo-
tions shall set forth with particularity
the ruling or relief sought, the grounds
and basis therefor, and the statutory or
other authority relied upon, and shall be
filed with the Commission and served
pursuant to the provisions of §§ 3001.9
3001.12,

fhie Commission may fix, any party to the
proceeding may file and serve an answer
in support of or in opposition to the mo-~
tion pursuant to §§ 3001.9 to 3001.12,
Such answers shall state with particular-
ity the position of the participant with
regard to the ruling or relief requested in
the motion and the grounds and basis
and statutory or other authority relied
upon. Unless the Commission otherwise
provides, no reply t0 an answer or any
further responsive document  shall be
filed.

§ 3001.22 Requests for waiver.

Upon request by motion, any require-
ment of any subpart of this Part 3001
may be waived in whole or in part to the
extent permitted by law upon & showing
that such waiver will not unduly preju-
dice the interests of other participants

FEDERAL

() Answers. Within 7 days after a-
motion is filed, or such other period as
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and is consistent with the public inter-
est and the Commission's expeditious dis-
charge of its responsibilities under the
Act. A request for waiver shall not be
entertained unless it is timely filed so as
to permit Commission disposition of the
request prior to the date specified for the
requirement for which waiver is re-
quested. The pendency of a request for
waiver does not justify or excuse any
person from timely meeting the require-
ments of this part.

§ 3001.23 Presiding officers,

(a) Authority delegated. Presiding of-
ficers shall have the authority, within the
Commission’s powers and subjeet to its
published rules, as follows:

(1) To regulate the course of the hear-
ing, including the recessing, reconvening,
and adjournment thereof, unless other-
wise directed by the Commission, as pro-
vided in § 3001.16;

(2) To administer oaths and affirma-
tions;

(3) To issue subpoenas authorized by
law;

(4) To rule upon offers of proof and
receive relevant evidence;

(5) To take or suthorize that deposi-
tions be taken as provided in § 3001.33;

(6) To hold appropriate conferences
before or during hearings and to rule
on mattersraised at such conferences in-
cluding those specified in paragraph (d)
of § 3001.24;

(7) To dispose of procedural requests
or similar mafters but not, before their
initial or recommended decision, to dis-
pose of motions made during hearings to
dismiss proceedings or other motions
which involve a final determination of
the proceeding; 3

(8) Within their discretion, or upon
direction of the Commission, to certify
any question to the Commission for its
consideration and disposition;

(9) To submit an initial or recom-
mended decision in accordance with
§§ 3001,38 and 3001.39; and

(10)' To take any other action neces-
sary or appropriate to the discharge of

~ the duties vested in them, consistent with
the statutory or other authorities under
which the Commission functions and
with the rules, regulations, and policies
of the Commission, :

(b) Conduct of hearings. It is the duty
of the presiding officer to conduct a fair
and impartial hearing and to maintain
order. Any disregard by participants or
counsel of his rulings on matters of order
and procedure shall be noted on the rec-
ord, and where he deems it necessary
shall be made the subject of a special
written report to the Commission. In the
event that participants or counsel should
be guilty of disrespectful, disorderly, or
contumacious language or conduct in
connection with any hearing, the presid-
ing officer immediately may submit to
the Commission his report thereon, to-
gether wifh his recommendations, and
in his discretion, suspend the hearing,

(¢) Limitations. Presiding officers shall
perform no duties inconsistent with their
duties and responsibilities as such. Ex-
cept to the extent required for the dis-
position of ex parte matters as authori«ed

by law and by the rules of the Commis~
sion, no presiding officer shall, in any
proceeding in which the Commission may
so direct, or in any proceeding required
by statute to be determined on the record
after opportunity for hearing, consult
any person on any maftter in issue unless
upon notice and opportunity for all par-
ticipants to be heard.

(d) Disqualification. A presiding offi-
cer may withdraw from a proceeding
when he deems himself disqualified, or
he may be withdrawn by the Commission
for good cause found after timely affida-
vits alleging personal bias or other dis-
qualifications have been filed.

§3001.24 Prchearing conferences.

(a) Initiation and purposes. In any
proceeding the Commission or the presid-
ing officer may, with or without motion,
upon due notice as to time and place,
direct the participants in a proceeding to
appear for a prehearing conference for
the purposes of considering all -possible
ways of expediting the proceeding, in-
cluding those in paragraph (d) of this
section. It is the intent of the Commis-
sion toissue its recommended decision or
advisory opinion on requests under sec-
tions 3622, 3623, and 3661 of the Act with
the utmost practicable expedition. The
Commission directs that these prehear-
ing procedures shall be rigorously pur-
sued by the presiding officer and all par-
ticipants to that end.

(b) Informal off-the-record proce-
dures. In order to make the prehearing
conference as effective as possible, the
presiding officer may, in his discretion,
direct that conferences be held off the
record at the beginning of a prehearing
conference or at other appropriate times,
without the presiding officer being pres-
ent. Such informal off-the-record con-
ferences shall be presided over by the
Commission’s officer designated to rep-
resent the interests of the general public
or such other person as the participants
may select. At such off-the-record con-
ferences the participants shall be ex-
pected to reach agreement on those mat-
ters which will expedite the proceeding,
including the matters specified in the no-
fice of the prehearing conference, in the
ruling of the presiding officer directing
that the off-the-record conference be
held and in paragraph (d) of this sec-
tion. A report on the results of such off-
the-record conference shall be made to
the presiding officer on the record at a
time specified by the presiding officer and
he shall then determine the further pre-
hearing procedures to be followed.

(¢) Reaquired preparation and cooper-
ation of all parties. All participants in
any proceeding before the Commission
are required and expected to come to the
prehearing conference fully prepared to
discuss in detail and resolve all matters
specified in paragraph (d) of this sec-
tion, and notice of the prehearing con-
ference, and such other notice or agenda
as may have been issued by the Commis-
sion or the presiding officer. All partici-
pants are required and expected fo co-
operate fully at all stages of the proceed-
ing to achieve these objectives, through
thorough advance preparation for the
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prehearing conference, including infor-
mal communications between the par-
ticipants, requests for discovery and ap-
propriate discovery procedures at the
earliest possible time and no later than
at the prehearing conference, and the
commencement of preparation of evi-
dence and cross-examination, The fail-
ure of any participant to appear at the
prehearing conference or to raise any
matters that could reasonably be antic-
ipated and resolved at the prehearing
conference shall not be permitted to un-
duly delay the progress of the proceeding
and shall constitute a waiver of the
rights of the participant with regard
thereto, including all objections to the
agreements reached, actions taken, or
rulings issued by the presiding officer
with regard thereto.

(d) Matters to be pursued. At the pre-
hearing conference in any proceeding,
the presiding officer and the participants
shall consider and resolve the following
matters:

(1) The definition and simplification
of the issues including any appropriate
explanation, clarification, o amendment
of any proposal, filing, evidence, com-
plaint or ofther pleading filed by any
participant.

(2) Arrangement for timely comple-
tion of discovery from the Postal Service
or any other participant with regard to
information desired by any participant
with regard to any issues in the proceed-
Ing or prior filings, evidence or pleadings
of any participant.

(3) Agreement as to procedures
for timely discovery with regard to
any future evidentiary filings of any
participant.

(4) Stipulations, admissions or con-
ceéssions as to evidentiary facts, and
agreements as to documentary matters,
exhibits and matters of official notice,
which will avoid unnecessary proof or
dispute,

(6) Grouping parties with substan-
tially like interests for purposes of pre-
senting evidence, making and arguing
motions and objections, cross-examin-
ing witnesses, filing briefs, and present-
ing oral argument to the Commission or
presiding officer.

(6) Disclosure of the number, identity
and qualifications of witnesses, and the
nature of their testimony, particularly
with respect to the policies of the Act
and, as applicable according to the
nature of the proceedinz, each factor
stated in section 3622 or 3623 of the Act.

(7) Limitation of the scope of the evi-
dence and the number of witnesses to
eliminate irrelevant, immaterial, or cu-
mulative and repetitious evidence.

(8) Procedures to direct and control
the use of discovery prior to the hearing
and submission of written testimony and
exhibits on matters in dispute so as to
restrict to a bare minimum the amount
of hearing time required for oral cross-
examination of witnesses,

(9) Division of the proceeding where
practicable into two or more phases for
separate simultaneous hearings,

(10) Fixing dates for the submission
and service of such written testimony and
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exhibits as may be appropriate in
advance of the hearing.

(11) Order of presentation of the evi-
dence and cross-examination of witriesses
so that the hearing may proceed in the
most expeditious and orderly manner
possible.

(12) All other matters which would
aid in an expeditious disposition of the
proceeding, ‘including consent of the
participants to the conduct of the entire
proceedings off the record. “

(e) Rulings by presiding officer. The
presiding officer at such prehearing- con-
ference, irrespective of the consent of the
participants, shall dispose of by ruling
(1) any of the procedural matters
itemized in paragraph (d) of this section
and (2) such other procedural matters
on which he is authorized to rule during
the course of the hearing if ruling at this
stage would expedite the proceeding.
Either on the record at the conclusion of
such prehearing conference, or by order
issued shortly thereafter, the presiding
officer shall state the agreements reached
by the participants, the actions taken,
and the rulings made by the presiding
officer. Such rulings shall control the sub-
sequent course of the proceedings unless
modified at the hearing to prevent
manifest injustice. 5

§ 3001.25 Interrogatorics f[or purpose
of discovery. v,

(a) Service and contents.In the inter-
est of expedition and limited to informa-
tion which appears reasonably calculated
to lead to the discovery of admissible evi-
dence, any participant may serve upon
any other participant in a proceeding
written interrogatories, including request
for nonprivileged information relevant to
the subject matter in such proceeding, to
be answered by the participant served
who shall furnish such information as
is available to the participant. A partic-
ipant through interrogatories may re-
quire any other participant to identify
each person whom the other participant
expects to call as a withess at the hear-
ing and to state the subject matter on
which the witness is expected to testify.

(b) Answers and objections. Each in-
terrogatory shall be answered separately
and fully in writing under oath, unless
it is objected to, in which event the rea-
sons for objection shall be stated in lieu
of an answer. An interrogatory otherwise
proper is not necessarily objectionable
because an answér would involve an
opinion or contention that relates to fact
or the application of law to fact, but the
Commissjon or presiding officer may or-
der that such an interrogatory need not
be answered until a prehearing confer-
ence or other later time. The answers are
to be signed by the person making them
and the objections signed by the attorney
making them. The party upon Wwhom the
interrogatories have been served shall
serve a copy of the answers and objec-
tions if any, within 10 days after service
of the interrogatories or within such
other period as may be fixed by the pre-
siding officer, but before the conclusion
of the hearing,

() Supplemental answers. A partici-
pant.who has answered interrogatories is
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under the duty to seasonably amend a
prior answer if he obtains information
upon the basis of which he knows that
the answer was incorréct when made or
is no longer true.

(d) Orders. The Commission or the
presiding officer may order that any par-
ticipant or person shall answer on such
terms and conditions as are just and may
for good cause make any protective order,
including an order limiting or condition-
ing interrogatories, as justice requires to
protect a party or person from undue
annoyance, embarrassment, oppression,
or expense.

§ 3001.26 Requests for production of
documents or things for purpose of
discovery. h

(a) Service and contents. In the inter-
est of expedition and limited to informa-
tion which appears reasonably calculated
to lead to the discovery of admissible evi-
dence, any participant may serve on any
other participant to the proceeding 3 re-
quest to produce and permit the partici-
pant making the request, or someone act-
ing in his behalf, to inspect and copy
any designated documents or things
which constitute or contain matters, not
privileged, which are relevant to the sub- *
ject matter involved in the proceeding
and which are in the custody or control
of the participant upon which the request
1s served. The request shall set forth the
items to be inspected either by individual
item or category, and describe each item
and category with reasonable particulax-
ity, and shall specify a reasonable time,
place and manner of making inspection.

(b) Answers and objections. The par-
ticipant upon whom the request is served
shall serve a written answer on the par-
ticipant who filed the request within 5
days after the service of the request; or
within such other period as may be fixed
by the presiding officer. The answer shall
state, with respect to each item or cate-
gory, that inspection will be permitted as
requested unless the request is objected
to, in which event the reason for the
objection shall be stated. If objection is
made to part of an item or category, the
part shall be specified.

(¢) Orders. The Commission or the
presiding officer may, on such terms and
conditions as are just and reasonable,
order that any participant in a pro-
ceeding shall repsond to a request for
inspection, and may make any protec-
tive order of the nature provided in par-

agraph (d) of §3001.25 as may be
appropriate.
§ 3001.27 Requests for admissions for

purpose of discovery.

(a) Service and content. In the inter-
est of expedition any participant may
serve upon any other participant a writ-
ten request for the admission, for pur-
Dposes of the pending proceeding only, of
any relevant, unprivileged facts, includ-
ing the genuineness of any documents or
exhibits to be presented in the hearing.

(b) Answers and objections. Each
matter of which an admission is re-
quested shall be separately set forth and
is admitted unless within 10 days after
service of the request, or within such
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other period as may be fixed by the pre-
siding officer, the participant to whom
the request is directed serves upon the
participant requesting the admission a
written answer or objection addressed to
the matter which shall be signed by the
particpant or his attorney.

(c) Orders. If the Commission or pre-
siding officer determines that an answer
does not comply with the requirements
of this rule, it may order either that the
maftter is admitted or that an amended
answer be served, or may determine that
final disposition of the request be made
at a pretrlal conference or at a desig-
nated time prior to the hearing.

§ 3001.28 = Failure to comply with orders
for discovery.

If a particpant or an officer or agent
of a participant fails to obey an order
of the Commission or the presiding offi-
cer to provide or permit discovery, pur-
suant to §§ 3001.25 to 3001.27, the Com-
mission or the presiding officer may make
such orders in regard to the failure as are
just, and among others, may direct that
the matters regarding which the order
was made or any other designated facts
shall be taken to be established for the
purposes of the proceeding in accordance
with the claim of the participants ob-
taining the order, or prohibit the dis-
obedient participant from introducing
designated matters in evidence, or strike
the evidence, complaint or pleadings or
parts thereof,

§ 3001.29 Settlement conferences.

Any participant in a proceeding may
submit offers of settlement or proposals
of adjustment at any time and may re-
quest a conference between the partici-
pants to consider such offers or pro-
posals. The Commission or the presiding
officer shall afford the participants ap-
propriate opportunity prior to or during
the hearing for conferences for the pur-
pose of considering such offers or
proposals as time, the nature of the pro-
ceeding, and the public interest permit.
Unaccepted offers of settlement or ad-
justment and proposed stipulations not
agreed to shall be privileged and shall
not be admissible in evidence against any
participant claiming such privilege.

§ 3001.30 Hearings.

(a) How Initiated. Hearings for the
purpose of taking evidence shall be ini-
tiated by the issuance of a notice by
the Commission as provided in § 3001.19.

(b) Presiding officer. All hearings shall
be held before the Commission sitting
en banc, or a duly designated presiding
officer.

(¢c) Enlering of appearances. The Com-
mission or the presiding officer before
whom the hearing is held will cause to be
entered on the record all appearances to-
gether with a notation showing in whose
behalf each such appearance has been
made.

(d) Order of procedure. In public
hearings before the Commission, the
Postal Service shall open and close in
proceedings which it has initiated under
section 3622, 3623, or 3661 of the Act,
and a complainant shall open and close
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In proceedings on complaints filed under
section 3662 of the Act. With respect to
the order of presentation of all other
participants, and in all other proceed-
ings, unless otherwise ordered by the
Commission, the presiding officéer shall
direct the order of presentation of evi-
dence and issue such other procedural
orders as may be necessary to assure the
orderly and expeditious conclusion of the
hearing, :

(e) Presentation by parties. Any par-
ticipant shall have the right in public
hearings of presentation of evidence,
cross-examination, objection, motion,
and argument. When objections to the
admission or exclusion of evidence before
the Commission or the presiding officer
are made, the grounds reled upon shall
be stated briefly. Formal exceptions to
rulings are unnecessary.

(f) Limitations on presentation of the
evidence. The taking of evidence shall
proceed with all reasonable diligence and
dispatch, and to that end, the Commis-
sion or the presiding officer may limit
appropriately (1) the number of wit-
nesses to be heard upon any issue, (2)
the examination by any participant to
specific Issues, and (3) the cross-exami-
nation of a witness to that required for
a full and true disclosure of the facts
necessary for the disposition of the pro-
ceeding and to avoid irrelevant, imma-
terial, or unduly repetitious testimony.

(g) Motions during hearing. After a
hearing has commenced in a proceed-
ing, a request may be made by motion
to the presiding officer for any procedural
ruling or relief desired. Such motions
shall set forth the ruling or relief sought,
and state the grounds therefor and stat-
utory or other supporting authority, Mo-
tions made during hearings may be
stated orally upon the record, except that
the presiding officer may require that

such motlons be reduced to writing and

filed separately. Any participant shall
have the opportunity to answer or object
to such motions at the time and in the
manner directed by the presiding officer.

(h) Rulings on motions. The presiding
officer Is authorized to rule upon any
such motion not formally acted upon by
the Commission prior to the commence-
ment of a prehearing conference or hear-
ing where immediate ruling is essential
in order to proceed with the prehearing
conference or hearing, and upon any mo-
tion to the presiding officer filed or made
after the commencement thereof, except
that no motion made to the presiding
officer, a rulilng upon which would in-
volve or constitute a final determination
of the proceeding, shall be ruled upon
affirmatively by the presiding officer ex-
cept as a part of his Intermediate de-
cision. This section shall not preclude
a presiding officer, within his discretion,
from referring any motion made in hear-
ing to the Commission for wultimate
determination.

§ 3001.31 Evidence.

(a) Form and admissibilily. In any
public hearing before the Commission,
or a presiding officer, relevant and ma-
terial evidence which is not unduly repe-
titious or cumulative shall be admissible.

FEDERAL REGISTER, VOL. 36, NO, 7—TUESDAY, JANUARY

Witnesses whose testimony is to be taken
shall be sworn, or shall affirm, before
thelr testimony shall be deemed evidence
in the proeeeding or any questions are
put to them.

(b) Documentary. Documents and de-
tailed data and information shall be
bresented as exhibits. Where relevant
and material matter offered in evidence
is embraced in a document containing
other matter not material or relevant or
not intended to be put in evidence, the
participant offering the same shall plain-
ly designate the matter offered excluding
the immaterial or irrelevant parts, If
other matter in such document is in
such bulk or extent as would unneces-
sarily encumber the record, such docu-
ment may be marked for identification,
and, if properly authenticated, the rele-
vant and material parts thereof may be
read into the record, or, if the Commis-
sion or the presiding officer so directs, a
true copy of such matter in proper form
shall be received in evidence as an ex-
hibit. Copies of documents shall be de-
livered by the participant offering the
same to the other participants or their
attorneys appearing at the hearing, who
shall be afforded an opportunity to ex-
amine the entire document and to offer
in evidence in like manner other ma-
terial and relevant portions thereof,

() Commission’s files. In case any
matter contained in a report or other
document on file with the Commission -
is offered in evidence, such report or
other document need not be produced
or marked for identification, but may be
offered in evidence by specifying the re-
port, document, or other file containing
the matter so offered.

(d) Public document iftems. Whenever
there is offered in evidence (in whole
or in part) a public document, such as
an official report, decision, opinion or
published scientific or economical statis-
tical data issued by any of the Execu-
tive Departments (or their subdivisions),
legislative agencies or committees, or ad-
ministrative agencies of the Federal Gov-
ernment (including Government-owned -
corporations) and such document- (or
part thereof) has been shown by the
offeror thereof to be reasonably available
to the public, such document need not
be produced or physically marked for
identification, but may be offered in evi-
dence as a public document item by
clearly identifying the document and
the relevant parts thereof.

(e) Prepared testimony. Unless the
presiding officer otherwise directs, the di-
rect testimony of witnesses shall be re-
duced to writing and offered either as
such or as an exhibit.

(f) Form of prepared testimony and
exhibits. All prepared testimony and ex-
hibits of a documentary character shall,
so far as practicable, conform to the re-
quirements of §3001.10 (a) and (b).

(g) Copies to participants. Except as
otherwise provided in these rules, copies
of prepared testimony and exhibits shall
be furnished to the presiding officer and
to the participants or counsel, unless the
presiding officer otherwise directs. In ad- -
dition, unless otherwise directed by the
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presiding officer, eight copies of all pre-
pared testimony and exhibits shall be

furnished for the use of the Commission.,

(h) Reception and ruling. The pre-
siding officer shall rule on the admissibil-
ity of evidence and otherwise control the
reception of evidence so as to confine it
fo the issues in the proceeding.

(i) Offers of proof. Any offer of proof
made in connection with any ruling of
the presiding officer rejecting or exclud-
ing proffered oral testimony shall con-
sist of B statement of the substance of
the evidence which counsel contends
would be adduced by such testimony; and
if the excluded evidence consists of evi-
dence in documentary or written form,
or of reference to documents or records,
a copy of such evidence shall be marked
for identification and shall constitute
the offer of proof. : i

(i) Oficial notice of facts. Official no-
tice may be taken of such matters as
might be judicially noticed by the courts
of the United States or of any other mat-
ter peculiarly within the general knowl-
edge of the Commission as an expert
body: Provided, That any participant
shall, on timely request, be.afforded an
opportunity to show the contrary.

§ 3001.32 Appeals from rulings of the
presiding officer.

(a) During hearing or conference.
Rulings of the presiding officer may be
appealed by participants during the
course of conferences or hearings only in
extraordinary circumstances where the
presiding officer shall find that prompt
decision by the Commission is necessary
to prevent detriment to the public in-
terest. In such instance the appeal shall
be referred forthwith by the presiding
officer to the Commission for determi-
nation.

(b) Commission action. Unless the
Commission acts upon questions referred
by the presiding officer within 7 days
after referral, the appeal shall be deemed
to be denied. The participants in the
proceeding shall be notified by the pre-
siding officer of the date of referral.

§ 3001.33 Depositions.

(a) When permissible. The testimony
of a witness may be taken by deposition
upon authorization by the Commission
or the presiding officer on application of
any participant before the hearing is
closed. An authorization {o take the dep-
osition of a witness will be issued only if
(1) the person whose deposition is to
be taken would be unavailable at the
hearing, or (2) the deposition is deemed
necessary to perpetuate the testimony of
the witness, or (3) the taking of the dep-
osition 1s necessary to prevent undue and
excessive -expense to a participant and
will not result in undue delay or an un-
due burden to other participants.

(b) Application. An application for
authorization to take testimony by dep-
osition shall be filed in duplicate with the
Commission or the presiding officer and

shall state (1) the name, 1dentification,

and post office address of the witness,
(2) the subject matter of the testimony,
(3) the time and place of taking the dep~
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osition, (4) the name, identification, and
post office address of the officer before
whom the deposition is to be taken, and
(5) the reasons why the testimony of
such witness should be taken by dep-
osition.

(¢) Authorization. If the application
so warrants, the Commission or the pre-
siding officer will issue and serve or cause
to be served on the participants within a
reasonable time in advance of the time
fixed for taking testimony, an authoriza-
tion for the taking of such testimony by
deposition. Such authorization shall
name the witness, and the time, place,
and officer before whom the deposition
shall be taken, and shall specify the num-
ber of copies of the deposition to be
submitted to the Commission. The au-
thorization may include such terms and
conditions as the Commission or the pre-~
siding officer deems fair and reasonable,

(d) Qualifications of officer before
whom taken. Such deposition may be
taken before a presiding officer or other
authorized representative of the Com-
mission, or any officer, not being counsel
or attorney for any participant or hav-
ing an interest in the proceeding, au-
thorized to administer oaths by the laws
of the United States or of the place
where the deposition is to be taken.

(e) Oath and reduction to writing.
The officer before whom the deposition
is to be taken shall put the witness on
oath or affirmation and shall personally,
or by some one acting under his direc-
tion and in his presence, record the ex-
amination of the witness. The examina-
tion shall be transcribed in the form
specified in § 3001.10(a), signed by the
witness, and certified in the usual form
by the officer. The original of the deposi-
tion, together with the number of copies
required by the authorization to be made
by such officer, shall be forwarded by
the officer to the Secretary by personal
delivery or registered mail. Upon receipt
the Secretary shall hold the original for
use in the hearing upon request by any
participant and shall make copies avail-
able for public inspection.

(f) Scope and conduct of examina-
tion. Unless otherwise directed in the au-
thorization, the witness may be ques-
tioned regarding any matter which is
relevant to the issues involved in the
proceeding, Participants shall have the
right of cross-examination and objec-
tion. In lieu of participation in the oral
examination, participants may transmit
written interrogatories to the officer who
shall propound them to the witness.

(g) Objections. The officer before
whom the deposition is taken shall not
have the power to rule upon procedural
matters or the competency, materiality,
or relevancy of questions. Prog¢edural
objections or objections to questions of
evidence shall be stated briefly and re-
corded in the deposition without argu-
ment. Objections not stated before the
officer shall be deemed waived.

(h) When a part of the record. No
portion of a deposition shall constitute
a part of the record in the proceeding
unless received in evidence by the pre-
siding officer. If only a portion of the
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deposition is offered in evidence by a
participant, any other participant may
require him to introduce all of it which
is relevant to the part introduced, and
any participant may offer in evidence
any other portions. :

(i) Fees. Witnesses whose depositions
are taken and the officer taking the same
shall be entifled to the same fees as are
paid for like services -in the District
Courts of the United States to be paid
directly by the participant or partici-
pants on whose application the deposi-
tion was taken. y

§ 3001.34 PBriefs.

(a) When filed. Such briefs shall be
filed in any proceeding as may be ordered
by the Commission or the presiding of-
ficer. The determination of what, if any,
briefs are to be filed and the time to be
allowed for the filing of briefs shall give
regard to the timely issuance of a recom-
mended decision or advisory opinion to
the Postal Service within the contempla-
tion of sections 3641(a) and 3661 of the
Act. In addition, subject to such con-
sideration, due regard shall be given to
the nature of the proceeding, the com-
plexity and importance of the issues in-
volved, and the magnitude of the record.
In cases subject to a limitation on the
time available to the Commission for
decision, the Commission shall generally
direct that each participant shall file
a single brief at the same time. In cases
where, because of the nature of the is-
sues and the record or the limited num-
ber of participants involved, the filing
of initial and reply briefs or the filing
of initial, answering, and reply briefs,
will not unduly delay the conclusion of
the proceeding and will aid in the proper
disposition of the proceeding, the par-
ticipants may be directed to file more
than one brief and at different times
rather than a single brief at the same
time.

(b} Contents. Each brief filed with the
Commission shall be as concise as pos-
sible, within any page limitation specified
by the Commission or the presiding of-
ficer, and shall include the following in
the order indicated:

(1). A subject index with page refer-
ences, and a list of all cases and author-
ities relied upon, arranged alphabet-
ically, with references to the pages where
the citation appears; .

(2) A concise statement of the case
from the viewpoint of the filing partici-
pant;

(3) A clear, concise and definitive
statement of the position of the filing
participant as to the proposals of the
Postal Service, the subject matter of the
complaint, or recommended decision, ad-
visory opinion, or public report to be
Issued;

(4) A discussion of the evidence, rea-"
sons, and authorities relied upon with
exact references to the record and the
authorities; and

(5) Proposed findings and conclusions
with appropriate references to the record
or the prior discussion of the evidence
and authorities relied upon,
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(¢) Incorporation by references. Briefs
before the Commission or a presiding
officer shall be completely self-contained
and shall not incorporate by reference
any portion of any other brief, pleading
or document.

(d) Excerpils from the record. Testi-
mony and exhibits shall not be quoted
or included in briefs except for short
excerpts pertinent to the argument
presented.

(e) Filing and service. Briefs shall be
filed in the form and manner and served
as required by §§ 3001.9 to 3001.12.

§ 3001.35 Proposed findings and con-
clusions.

In lieu of formal briefs the Commission
or the presiding officer may direct the
filing of proposed findings and conclu-
sions with a brief statement of the sup-
porting reasons for each proposed find-
ing and conclusion.

§ 3001.36 Oral argument before the
presiding or other designated officer.

In any case in which the presiding of-
ficer is to issue an initial or recommended
decision, or another resignated officer of
the Commission is to issue a recom-
mended decision, such officer may permit
the presentation of oral argument before
him when, in his opinion, time permits,
and the nature of the proceedings, the
complexity or importance of the issues
of fact or law involved, and the public
interest warrants his hearing such argu-
ment. Such officer shall determine the
time and place for oral argument. He
may specify the issue or issues on which
oral argument is to be presented, the
order in which the presentations shall be
made, and the amount of time allowed
each participant. A request for oral ar-
gument before the issuance of an inter-
mediate decision shall be made during the
course of the hearing on the record.

§ 3001.37 Oral argument before
Commission,

(a) When ordered. In any proceeding
before the Commission for decision, the
Commission, upon the request of any
participant or on its own initiative, may
order oral argument when, in the Com-
mission’s discretion, time permits, and
the nature of the proceedings, the com-
plexity or importace of the issues of fact
or law involved, 41id public interest war-
rants such argument.

(b) How requested. Any participant in
& proceeding before the Commission for
decision may request oral argument be-
fore the Commission by filing a timely
motion pursuant to § 3001.21. In a pro-
ceeding before the Commission on ex-
ceptions to an intermediate decision, such
motion shall be filed no later than the
date for the filing of briefs on exceptions,
Motions requesting oral argument may
be included in briefs or briefs on excep-
tions or in a separate document.

(¢) Notice of oral argument. The
Commission shall rule on requests for
oral argument, and if argument is al-
lowed, the Commission shall notify the
participants of the time and place set
for argument, the amount of time al-

the
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lowed each participant, and the issue
or issues on which oral argument is to
be heard. Unless otherwise ordered by
the Commission, oral argument shall be
limited to matters properly raised on the
record and in the briefs before the
Commission.

(d) Use of documents at oral argu-
ment, Charts, graphs, maps, tables and
other written material- may be pre-
sented to the Commission at oral argu-
ment only if limited to facts in the
record of the case being argued and if
copies of such documents are filed with
the Secretary and served on all parties
at least 7 days in advance of the argu-
ment. Enlargements of such charts,
graphs, maps and tables may be used
at the argument provided copies are filed
and served as required by this paragraph.

8 3001.3_38 Omission of intermediate de-
ci1s10ons,

(a) Basis of omission. In any proceed-
ing noticed pursuant to § 3001.17, the
Commission, on the motion of any par-
ticipant or on its own initiative, may
direct the certification of the record to
the Commission and omit any interme-
diate decision upon a finding on the
record that due and timely execution of
its functions imperatively and unavoid-
ably so requires. In proceedings in which
all participants concur in a request by
any participant that any intermediate
decision be ommitted, the Commission
shall direct the certification of the record
to the Commission and forthwith render
a final decision unless the Commission
denies such request within 10 days next
following its filing or referral by the
presiding officer. >

(b) Requests for omission. Requests
for omission of the intermediate deci-
sion in any proceeding shall be made
by motion pursuant to § 3001.21 or made
orally on the record before the presiding
officer who shall promptly refer the
same to the Commission. Such requests
shall specify (1) the concurrence of other
parties and (2) whether opportunity for
filing briefs or presenting oral argument
to the Commission is desired or waived,
Failure of any party to object to such
request shall constitute a waiver of any
objections. 4

§ 3001.39 Intermediate decisions.

(a) Initial decision by presiding
officer. In any proceedings in which a
Commissioner or hearing officer has
presided at the reception of evidence,
such presiding officer, as soon as practi-
cable after the conclusion of the hearing
and the filing of briefs, shall certify and
file with the Secretary, a copy of the
record of the hearing and his initial de-
cision on the matters and issues
presented for decision in such proceeding.

(b) Tentative decision. Prior to the
issuance of an initial decislon by the
presiding officer, the Commission, with
notice to the participants or by order in
specific cases or by general rule for a
class of cases, may direct the certifica~
tion of the record to the Commission for
the purpose of the issuance of a tentative
decision. In such cases, the Commission

5
%%rmedjate decision or g::% ggg; time
as may be fixed by the Co o1, Any
ficipant to a‘p_% Bill
brief

may issue a tentative decision or require
that the presiding officer or any desig-
nated responsible officer of the
Commission recommend & decision,

(c) Contents. All intermediate deci-
sions (initial, recommended or tenta-
tive) shall include (1) findings and con-~
clusions, and the reasons or basis there-
for, on all the material issues of fact,
law, or discretion presented on the rec-
ord, and (2) the appropriate recom-
mended decision, advisory opinion or
public report pursuant to the Act. An
intermediate decision in a proceeding
under section 3622 or 3623 of the Act
shall include a statement specifically re-
sponsive to the criteria established under
section 3622 or 3623 of the Act, as the case
may be; and an intermediate decision in
a proceeding under section 3661 of the
Act shall include a determination of the
question of whether or not the proposed
change in the nature of postal service
conforms to the policies established under
the Act.

(d) Service and Commission review.
All intermediate decisions shall be part
of the record, shall be served on the par-
ticipants to the proceeding by the Sec-
retary pursuant to § 3001.12 and shall be
subject to review by the Commission on
its own initiative, or the filing of excep-
tions by the participants pursuant to
§ 3001.40.

(e) Unavailability of presiding officer.
In any proceeding in which the inter-
mediate decision is not omitted pursuans
to § 3001.38, if a presiding officer becomes
unavailable to issue an intermediate de-
cision on a timely basis, the Commission
shall, by a notice served on the par-
ticipants require the record to be cer-
tified to it and it shall either designate
a qualified responsible officer of the Com-
mission to issue a recommended de-
cision or will itself issued a tentative
decision, as the Commission may deem
appropriate.

(f) Effect of intermediate decision,
Unless briefs on exceptions are filed to an
intermediate decision pursuant to
§ 3001.40 or unless the Commission is-
sues an order to review an intermediate
decision on its own initiative, the inter-
mediate decision shall become the final
action of the Commission after 30 days
from the date of issuance thereof. If
briefs on exceptions are timely filed or
the Commission initiates review on its
own motion, the intermediate decision is

stayed until further order of -the
Commission.
§ 3001.40 Exceplions lo inlermediate

decisions.

(a) Briefs on exceptions and opposing
exceptions. Any participant in a proceed-
ing may file exceptions to any inter-
mediate decision by filing a brief on ex-
ceptions with the Commission yithin 15

ce ol the

the date of issuan

eeding may file a e~
s

or such other time
¥ the Commission. No
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further response will be entertained un-
less the Commission upon motion for
good cause shown or on its own initiative,
S0 orders,

- (b) Filing and contents. Briefs on ex-
ceptions and briefs opposing exceptions
shall be filed in accordance with
§ 3001.34. In briefs on exceptions, the
discussion of evidence, reasons and au-
thorities shall be specifically directed to
the findings, conclusions and recommen-
dations in the intermediate decision to
which exception is taken. Briefs on ex-
ceptions should not include a discussion
of evidence and authorities on matters
and issues to which no exception to the
intermediate decision is taken. Briefs on
exceptions and briefs opposing exceptions
need not contain a statement of the case
to the extent that it was correctly stated
in either the intermediate decision or
the brief on exceptions of another par-
ticipant to which reference is made.

(¢c) Failure to except resulis in waiver.
Any participant who fails to except or
object to any part of an intermediate
decision in its brief on exceptions may
not thereafter raise such exceptions or
objections which shall be deemed to have
been waived. :

§ 3001.41 Rulemaking proceedings.

(a) General notice. Before the adop-
tion of any rule of general applicability,
or the commencement of any hearing
on any such proposed rulemaking, the
Commission will cause general notice to
be given by publication in the FEpEraL
REGISTER, such notice to be published
therein not less than 15 days prior to
the date fixed for the consideration of
the adoption of a proposed rule or rules
or for the commencement of the hear-
ing, if any, on the proposed rulemak-
ing, except where a shorter period is rea-
sonable and good cause exists therefor,
However, where the Commission, for
good cause, finds it impracticable,  un-
necessary, or contrary to the public in-
terest to give such notice, it may proceed
with the adoption of rules without notice
by incorporating therein a finding to
such effect and a concise statement of
the reasons therefor.

(b) Conients of mnotice. The notice
shall include (1) a statement of the time,
place and nature of the public rulemak-
ing proceedings; (2) reference to the
legal authority under which the rule is
proposed; and (3) either the terms or
substance of the proposed rule or a
description of the subjects and issues
involved.

(¢) Participation. After notice given
as provided in paragraph (a) of this
section, the Commission shall give in-
terested persons an opportunity to par-
ticipate in the rulemaking through
submission of written data, views, or
arguments with or without opportunity
for oral presentation.

(d) General siatement as to basis and
purpose. After consideration of the rele-
vant matter presented, the Commission
shall incorporate in the rules adopted a
concise general statement of their basis
and purpose.

RULES AND REGULATIONS

(e) Exceptions. Except when notice or
hearing is required by statute, the Com-
mission may issue at any time rules of
organization, procedure or practice, or
interpretive rules, or statements of pol-
icy, without notice or public procedure,
and this section is not to be construed
as applicable to the extent that there
may be involved any military, naval or
foreign affairs function of the United
States, or any matter relating to the
Commission’s management or personnel,
or to U.S. property, loans, grants, bene-
fits, or contracts.

§ 3001.42 Public information and re-
quesis.

This section prescribes the rules gov-
erning: Publication of recommended de-
cisions, advisory opinions, and public
reports; and public records of the
Commission. i

(a) Notice and publication. Service of
intermediate and recommended deci-
slons, advisory opinions and public re-
ports upon parties to the proceedings is
provided in §§ 3001.12(a) and 3001.39(d).
Descriptions of the Commission’s organi-
zation, its methods of operation, state-
ments of policy and interpretations,
procedural and substantive rules, and
amendments thereto will be filed with
and published in the FEDERAL REGISTER.
Commission recommended decisions, ad-
visory opinions and public reports, Com-
mission orders, and intermediate deci-
sions will be released to the press and
made available to the public promptly.

(b) Public records. The public records
of the Commission, available wupon
specific request for inspection and copy-
ing during regular business hours in the
Secretary’s office include:

(1) All submiftals and filings as
follows:

(1) Requests of the Postal Service for
recommended decisions or advisory opin-
jons, public reports, complaints (both
formal and informal) and other papers
seeking Commission action; }

(ii) Financial, statistical and other
reports to the Commission, and other
filings and submittals to the Commis-
sion in compliance with the require-
ments of any statute, Executive order, or
Commission rulé, regulation; or order:

(iii) All answers, replies, responses,
objections, protests, motions, stipula-
tions, exceptions, other pleadings, no-
tices, depositions, certificates, proofs of
service, transcripts, and briefs in any
matter or proceeding;

(iv) All exhibits, attachments and ap-
pendices to, amendments and correc-
tions of, supplements to, or transmittals
or withdrawals of, any of the foregoing;

(v) Any Commission correspondence
relating to any of the foregoing.

(2) All other parts of the formal rec-
ord in any matfer or proceeding set for
formal or statutory hearing and any
Commission  correspondence related
thereto. “Formal record” includes in
addition to all the filings and submittals,
any notice or Commission order initiating
the matter or proceeding, and, if a hear-
ing is held, the following: the designa-
tion of the presiding officer, transcript
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of hearing, all exhibits received in evi-
dence, offers of proof, motions, stipula=
tions, proofs of service, referrals to the
Commission, and determinations made
by the Commission thereon, certifications
to the Commission, and anything else
upon which action of the presiding officer
or the Commission may be based; it does
not include any unaccepted offer of set=
tlement made by a party in the course
of a proceeding and not formally sub-
mitted to the Commission,

(3) Any proposed testimony or exhibit
filed with the Commission but not yet
‘offered or received in evidence.

(4) All presiding officer actions and
all presiding officer correspondence and
riemoranda to or from others except
within his own office.

(5) All Commission orders, notices,
findings, determinations, and other ac-
tions in any matter or proceeding and
all Commission minutes which have
been approved. :

(6) All Commission correspondence
relating to any furnishing of data or in-
formation by the Postal Service.

(7) Commission correspondence with
respect to the furnishing of data, infor-
mation, comments, or recommenda-
tions to or by another branch, depart-
ment, or agency of the Government
where furnished to satisfy a specific re-~
quirement of a statute or where made
public by that branch, department or
agency.

(8) Commission correspondence and
reports on legislative matters under
consideration by the Office of Manage-
ment and Budget or Congress but only if
and after made public or released for
publication by that Office or the Com-
mittee or Member of Congress involved.

(9) Commission correspondence on the
interpretation or applicability of any
statute, rule, regulation, recommended
decision, advisory opinion, or public re-
port issued or a¢ministered by the Com-
mission and letters of opinion on that
subject signed by the General Counsel
and sent to others than the Commis-
sion, a Commissioner, or any of the staff.

(10) Copies of all filings by the Com-
mission, and all orders, judgments, de-
crees, and mandates directed to the Com-
mission in Court proceedings involving
Commission action ang all correspond-
ence with the courts ot-sierks of court.

(11) The Commission’s administrative
and operating manuals as issued.

(12) All other records of the Commis-
sion except for those that are:

(i) Specifically required by Executive
order to be kept seeret in the interest of
the national defense or foreign policy;

(i) Related solely to the internal per~
sonnel rules and practices of the
Commission;

(iii) Specifically exempted from dis-
closure by statute;

(iv) Trade secrets and commercial or
financial information obtained from a
person and privileged or confidential;

(v) Inferagency or intra-agency mem-
orandums or letters which would not be
available by law to a party other than
an agency in litigation with the
Commission;
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(vi) Personnel and medical files and
similar files, the disclosure of which
would constitute a clearly unwarranted
invasion of personal privacy.

(vii) Written communications be-
tween or among the Commission, mem-
bers of the Commission, the Secretary,
ar.d expressly designated members of
thie staffl while particularly assigned, in
accordance with all applicable legal re-
quirements, to aid the Commission in
the drafting of any recommended de-
cision, advisory opinion or public report
and findings, with or without opinion,
or report in any matter or proceeding;

(viii) Unaccepted offers of settlement
in any matter or proceeding unless or

. until made public by act of the offeror.

(c) Other records. Records not made
part of the public records by this section
may be requested in writing, accom-
panied by a showing in support thereof,
filed with the Secretary and will be made
available for public reference upon good
cause shown by order of the Commission
where consistent with the public interest
and permitted by the Commission’s
statutory authority.

(d) Procedure in event of withholding
of public records. In any case where there
is a question of interpretation under
paragraph (b) of this section, the person
seeking such record may request the
Secretary, by petition to make such
record available for inspection and copy-
ing. The Secretary shall either cause the
record to be made available or shall state
in writing the basis for his determina-
tion that the document requested is not
a public record under paragraph (b) of
this section. If the Secretary denies the
petition, the person seeking the record
may appeal such denial to the Commis-
sion by petition conforming to the re-
quirements of §§ 3001.9 to 3001.12.

(e) Procedure in event of subpoena.
If an officer or employee of the Commis-
sion is served with a subpoena duces

_tecum, material which is not part of the

public files and records of the Commis-
sion shall be produced only as authorized
by the Commission. Service of such a
subpoena shall immediately be reported
to the Commission with & statement of
all relevant facts. The Commission will
thereupon enter such order or give such
instructions as it deems advisable.

Subpart B—Rules Applicable to Re-

quests for Changes in Rates or Fees
§3001.51 Applicability. &

‘The Tules in this subpart govern the
procedure with regard to requests of the
Postal Service pursuant to section 3622 of
the Act that. the Commission submit a
recommended decision on changes in a
rate or rates of postage or in a fee or fees
for postal service if the Postal Service de-

termines that such changes would be in
the public interest and in accordance
with the policies of the Act. The Rules
of General Applicability in Subpart A
of this part are also applicable to pro-
ceedings on requests subject to this
subpart.

RULES AND REGULATIONS

§ 3001.52 Filing of formal requests.

Whenever the Postal Service deter-
mines to request that the Commission
submit & recommended decision on
changes in rates or fees subject to this
subpart, the Postal Service shall file with
the Commission a formal request for a
recommended decision. Such request
shall be filed in accordance with the
requirements of §§ 3001.9 to 3001.11 and
3001.54. ¢

§3001.53 Filing

evidence.

Simultaneously with the filing of the
formal request for a recommended deci-
sion under this subpart, the Postal Serv-
ice shall file all of the prepared direct
evidence upon which it proposes to rely
in the proceeding on the record before
the Commission to establish that the
proposed changes or adjustments in rates
or fees are in the public interest and
are in accordance with the policies and
the applicable criteria of the Act. Such
prepared direct evidence shall be in the
form of prepared written testimony and
documentary exhibits which shall be filed
in accordance with § 3001.31.

§ 3001.54 Contents of formal requests.

(a) General requirements. Each for-
mal request filed under this subpart shall
include such information and data and
such statements of reasons and basis as
are necessary and appropriate fully to
inform the Commission and the parties
of the nature, scope, significance and
impact of the proposed changes or ad-
Justments in rates or fees and to show
that the changes or adjustments in rates
or fees are in the public interest and in
accordance with the policies of the Act
and the applicable criteria of the Act.
Detailed data, "informalion, and state-
ments of explanation or reasons set forth
in the Postal Service's prepared direct
evidence may be relied upon for pur-
poses of the formal request without re-
statement therein by specific reference to
the portions of the prepared direct evi-
dence relied upon.

(b) Specific information. Subject to
the right of the Commission to request
additional information, each forma]l re-
quest shall include the following, where
applicable:

(1) The then effective rate or rates of
Dpostage and fee or fees for postal service
and the rate or rates of postage and fee
or fees for postal service as proposed to
be changed or adjusted by the Postal
Service;

(2) The total estimated costs of the
Postal Service as specified in section 3621
of the Act which forms the basis for the
proposed change in rates or fees. Such
estimated costs shall be for a twelve-
month period beginning not more than
9 months subsequent to the filing date
of the formal request. Operating ex-
penses included in such costs shall be
shown with such reasonable detail as to
classification and with such reasonable
explanation so that the estimated
amount for each item of expense may be
readily understood. The amounts in-

of prepared direct
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cluded for depreciation on capital facil}:
tles and equipment, debt service, and a:
& reasonable provision for eontingencie
shall be stated and explained in reason.
able detail,

(3) Estimated revenues of the Postal
Service from the then effective postal
rates and fees and from the rates anc
fees as proposed to be changed or ad-
Justed, shown separately by each clas¢
of mail or type of mail service and ir
total, and all other revenues of the Postal
Service including appropriations, for the
12-month period utilized in the determi-
nation of the total estimated costs of thé
Postal Service upon which the requesi
for changes in rates or fees is based;

(4) A statement of the actual costs
and revenues of the Postal Service for
the most recent 12-month period for
which actual costs and revenues are rea-
sonably available in the same detail ‘as
the estimated costs of the Postal Service
upon which the request for changes in
rates or fees is based, together with a
comparison for each cost classification
between actual costs thus shown and
the estimated costs for the future 12-
month period and an explanation of the
reasons and basis for the differences;

(6) An analysis of the direct and in-
direct costs attributable to each elass of
mail or'type of mail service and the por-
tion of all other costs of the Postal Serv-
ice reasonably assignable to each such
class or type, together with a full state-
ment and supporting information and
data with regard to the nature and pro-
priety of the costing concepts and the
methods of cost allocation or assign-
ment utilized;

(6) Such studies, information and
data relevant to the criteria established
by section 3622 of the Act with appro-
priate explanations as will assist the
Commission-in determining whether or
not the proposed rates or charges for
postal service are in accordance with
such criteria,

§ 3001.55 Service by the Postal Service,

Immediately after the issuance of an’
order or orders by the Commission des-
ignating an officer of the Commission to
represent the interests of the general
public or granting petitions to intervene
in a proceeding before the Commission
under this subpart, the Postal Service
shall serve coples of its formal request
for a recommended decision and its pre-
pared direct evidence upon such officer
and the parties permitied to intervene as
provided in § 3001.12.

Subpart C—Rules Applicable to Re-
quests for Establishing or Changing

the Mail Classi i
§ 3001.61 Applicability. S

The rules in this subpart govern the
DProcedure with regard fo requests of the
Postal Service pursuant to section 3623
of the Act thal the Commission submit
a recommended decision on establishing
or changing the mail classification sched-
ule. The Rules of General Applicability
in Subpart A of this part are also appli-
cable to proceédings on requests subject
to this subpart.
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§3001.62 Filing of formal requests.

Whenever the Postal Service deter-
mines to request that the Commission
submit g recommended decision on estab-
lishing or changing the mail classifica-
tion schedule, the Postal Service shall file
Wwith the Commission a formal request
for a recommended decision. Such re-
quest shall be filed in accordance with the
requirements of §§ 3001.9 to 3001.11 and
3001.64,

§ 3001.63  Filing of prepared direct evi-
dence.

Simultaneously with the filing of the
formal request for a recommended deci-
sion under this subpart, the Postal Serv-
ice shall file all of the prepared direct
evidence upon which it proposes to rely
in the proceeding on the record before
the Commission to establish that the
mafil classification schedule or changes
therein proposed by the Postal Service
are in accordance with the policies and
the applicable criteria of the Act. Such
prepared direct evidence shall be in the
form of prepared written testimony and
documentary exhibits which shall be filed
in accordance with § 3001.31.

§ 3001.64 Contents of formal requests.

(a) General requirements. Each for-
mal request filed under this subpart shall
include such information and data and
such statements of reasons and basis as
are necessary and appropriate fully to
inform the Commission and the parties
of the nature, scope, significance and im-
pact of the proposed new mail classi-
fication schedule or the proposed ehanges

‘therein and to show that the mail classi-

fication schedule as proposed to be estab-
lished or changed is in accordance with
the policies and the applicable criteria of
the Act. Detailed data and information
and statements of reasons or basis set
forth in the Postal Service’s prepared
direct evidence may be relied upon for
purposes of the formal request without
restatement therein by reference in the
request to the portions of the prepared
direct evidence relied upon.

(b) Specific information. Subject to
the right of the Commission to request
additional information, each formal re-
quest shall include the following, where
applicable:

(1) The then effective mail classifica-
tlon schedule and the mail classification
schedule to be established; or, after the
establishment of the mail classification
schedule, the then effective mail classifi-
cation schedule and the proposed
changes;

(2) A full and complete statement of
the reasons and basis for the Postal
Service’s proposed mail classification
schedule or proposed changes therein;

*(3) Such studies, information and
data relevant to the applicable criteria
of the Act that will assist the Commis-
sion in determining whether or not the
proposed mail classification schedule or
proposed changes therein are in accord-
ance with the policies and the applicable
criteria of the Act; -

(4) To the extent that the proposed
mail classification schedule or proposed
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changes therein involve a change in rates
or fees, such studies, information and
data relevant to the criteria established
by section 3622 of the Act as will assist
the Commission in determining whether
or not the proposed rates or charges for
postal service are in accordance with
such criteria; and !

(5) To the extent that the proposed
mail classification schedule or proposed
changes therein involve changes in rates
or fees which significantly increases the
Postal Service’s total revenues from rates
and fees, such portion of the information
and data and statement of reasons and
basis specified for a formal request for
a recommended decision for proposed
changes in rates or fees in § 3001.54 as is
necessary and appropriate to support
and justify the proposed revenue in-
crease.

§ 3001.65

Immediately after the issuance of an
order or orders by the Commission desig-
nating an officer of the Commission to
represent the interests of the general
public or granting petitions to intervene
in a proceeding hefore the Commission
under this subpart, the Postal Service
shall serve copies of its formal request
for a recommended decision and its pre-
pared direct evidence upon such officer
and the parties permitted to intervene as
provided in § 3001,12,

Subpart D—Rules Applicable to Re-
quests for Changes in the Nature

of Postal Services
§ 3001.71  Applicability.

The rules in this subpart govern the
procedure with regard to proposals of
the Postal Service pursuant to Section
3661 of the Act requesting from the Com-
mission an advisory opinion on changes
in the nature of postal services which will
generally affect service on a nationwide
or substantially nationwide basis., The
Rules of General Applicability in Sub-
part A of this part are also applicable
to proceedings on requests subject to this
subpart. -

§ 3001.72 Filing of formal requests.
Whenever the Postal Service deter-

Service by the Postal Service.

mines to request that the Commission’

issue an advisory opinion on a proposed
change in the nature of postal services
subject to this subpart, the Postal Serv-
ice shall file with the Commission a for-
mal request for such an opinion in ac-
cordance with the requirements of
§5§ 3001.9 to 3001.11 and 3001.74. Such
request shall be filed not less than 90 days
in advance of the date on which the
Postal Service proposes to make effective
the change in the nature of postal serv-
ices involved.
§ 3001.7.3 Filing of prepared direct
testimony., =

Simultaneously with the filing of a
formal request for an advisory opinion
under this subpart, the Postal Service
shall file all of the prepared direct evi-
dence upon which it proposes to rely in
the proceeding on the record before the
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Commission to establish that the pro-
posed change in the nature of postal
services is in accordance with and con-
forms to the polices of the Act. Such
prepared direct evidence shall be in the
form of prepared written testimony and
-documentary exhibits which shall be
filed in accordance with § 3001.31.

§ 3001.74 Contents of formal.reqnesls.

(a) General requirements. Each for-
mal request filed under this subpart shall
include such information and data and
such statements of reasons and basis as
are necessary and appropriate to fully
inform the Commission and the parties
of the nature, scope, significance and
impact of the proposed change in the
nature of postal services and to show
that such change in the nature of postal
service is in accordance with and con-
forms to the policies established under
the Act. Detailed data and information
and statements of reasons or basis set
forth in the Postal Service’s prepared
direct evidence may be relied upon for
purposes of the formal request without
restatement therein by reference in the
request to the portions of the prepared
direct evidence relied upon.

(b) Specific information. Subject to
the right of the Commission to request
additional information, each formal re-
quest shall include the following:

(1) A detailed statement of the pres-
ent nature of the postal services pro-
posed to be changed and the change
proposed;

(2) The proposed effective date for
the proposed change in the nature of
postal services;

(3) A full and complete statement of
the reasons and- basis for the Postal
Service’s determination that the pro-
posed change in the nature of postal
services is in accordance with and con-
forms to the policies of the Act.

§ 3b01.75 Service by the Postal Service.

Immediately after the issuance of an
order or orders by the Commission desig-
nating an officer of the Commission to
represent the interests of the general
public or granting petitions to intervene
in a proceeding before the Commission
in a proceeding under this subpart, the
Postal Service shall serve copies of its
formal request for an advisory opinion
and its prepared direct evidence upon
such officer and the parties permitted to
intervene as provided by § 3001.12.

Subpart E—Rules Applicable to Rate
and Service Complaints

§ 3001.81 Applicability.

The rules in this subpart govern the
procedure with regard to rate and serv-
ice complaints filed under section 3662
of the Act. The Rules of General Appli-
cability in Subpart A of this part are
also applicable to proceedings on such
complaints.

§ 3001.82 Scope and nature of com-
plaints,

Interested parties who belleve the
Postal Service is charging rates which
do not conform to the policies set out in
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the Act, or who believe that they are
not receiving postal service in accord-
ance with the policies of such title, may
file and serve & written complaint with
the Commission in the form and man-
ner required by §§ 3001.9 to 3001.12. The
Commission shall entertain only those
complaints which clearly raise an issue
concerning whether or not rates or serv-
ices contravene the policies of the Act;
thus, complaints raising a question as to
whether the Postal Service has properly
applied its existing rates and fees or mail
classification schedule to a particular
mail user or with regard to an individual,
localized, or temporary service issue not
on a substantially nationwide basis shall
generally not be considered as properly
raising a matter of policy to be con-
sidered by the Commission. The Com-
mission shall, 'in the "exercise of its
discretion, decline to entertain a com-
plaint during the period the complainant
is continuing to pursue the general sub-
ject matter of the complaint before a
hearing examiner or the judicial officer
of the Postal Service.

§ 3001.83 Conlents of complaints.

Subject to the right of the Commission
to require the furnishing of additional
information, each complaint shall in-
clude the following information:

(a) The full name and address of the
complainant(s) :

(b) A full and complete statement of
the grounds for such complaint, includ-
ing specific reference to the postal rates
or services involved and the policies to
which it is claimed they do not conform;

(c) A list or description of all per-
sons or classes of persons known or
believed to be similarly affected by
the rates or services involved in the
complaint;
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(d) A statement of the specific relief
or redress requested;

(e) Copies of all correspondence or
written communications bhetween the
complainant, his agent, representative,
or attorney, and the Postal Service or
any officer, employee or instrumentality
thereof, and which relates to the subject
matter of the complaint; provided, how-
ever, that any such documents which are
a part of a public file in any proceeding
before a hearing examiner or the Judicial
Officer of the Postal Service need not be
included if the complaint states the title,
docket reference, nature, current status,
and disposition of such proceeding.

§ 3001.84 . Answers by the Postal Service.

Within 30 days after the filing of a
complaing with the Commission the
Postal Service shall file and serve an
answer in the formm and manner re-
quired by §§3001.9 to 3001.12. Such
answer shall include the following:

(a) Specific admission, denial or ex-
planation of each fact alleged in the
complaint or, if the Postal Service is
without knowledge thereof, a statement
to that effect. Each fact alleged in a
complaint not thus specifically answered
shall be deemed to have been admitted;

(b) A statement as to the position of
the Postal Service on the allegations in
the complaint that the rates or service
involved are not in accord with the poli-
cies of the Act, and the facts and reasons
in support of such position;

(¢) The position of the Postal Service
on the specific relief or redress requested
by the complainant, the disposition of
the complaint recommended by the
Postal Service, including whether or not
a hearing should be held, and a state-
ment of any facts and reasons in support
of such position.

§ 3001.85 Informal procedures.

It shall be the general policy and prac-
tice of the Commission to encourage the
resolution and settlement of complaints
by informal procedures, including cor-
respondence, conferences between the
parties, and the conduct of proceedings
off the record with the consent of the
parties.

§ 3001.86 Proceedings on the record,

If a complaint is not resolved or settled
under informal procedures, the Commis-
sion shall consider whether or not, in its
discretion, a proceeding on the record
with an opportunity for hearing should
be held on such complaint. If the Com-
mission has reason to believe that the
complaint may be justified and that a
hearing may otherwise be appropriate in
the exercise of its discretion, the Com-
mission shall issue a notice of proceeding
pursuant to § 3001.17, and further formal
proceedings shall then be held as ap-
propriate under the Commission’s rules
in Subpart A of this part.

§ 3001.87 Commission determinations.

If the Commission determines, after
the completion of proceedings which
provide an opportunity for hearing, that
a complaint is justified in whole or in
part, the Commission shall issue a rec-
ommended decision to the Postal Service
if the complaint involves a matter of
rates and fees or mail classification and
shall render a public report if the com-
plaint involves other matters. The Com-
mission shall notify the complainant, the
Postal Service, and any other parties in
each complaint proceeding of the action
taken or the final disposition of the
complaint.

[FR Doc.71-376 Filed 1-11-71;8:45 am]
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